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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION
CARNELL SMITH, on behalf of himself
and others similarly situated,

Case No.: 1:18-cv-00464
Judge Douglas R. Cole
Magistrate Judge Stephanie K. Bowman

Plaintiffs,
vs.
FIFTH THIRD BANK,
Defendant.
LENOX MAGEE,

Case No.: 1:18-cv-00464

Plaintiff,
vs.
FIFTH THIRD BANK,
Defendant.

PLAINTIFFS’ MOTION FOR FINAL APPROVAL OF SETTLEMENT
Plaintiffs, Carnell Smith and Lenox Magee, hereby move the Court to (a) grant Final Approval
to the Settlement Agreement as fair, reasonable, adequate, and binding on all members of the
Settlement Class; (b) confirm the certification of the Settlement Class pursuant to Federal Rule 23;
(c) confirm the approval and appointment of Class Counsel and the Class Representatives to represent
the Settlement Class; and (d) direct the Parties and their counsel to implement the Settlement
Agreement according to its terms.
The legal and factual bases supporting this Motion are set forth in the attached Memorandum
and the Exhibits thereto, including the Declaration of Andrew Perry and the Joint Declaration of
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Robb Stokar, Jeffrey Kaliel, Jeff Ostrow, Andrea Gold and Stuart Scott. A proposed Order is also
attached.
Respectfully Submitted,

Jeff Ostrow (pro hac vice)
Jonathan M. Streisfeld
KOPELOWITZ OSTROW
FERGUSION WEISELBERG GILBERT
One W. Las Olas Blvd., Suite 500
Fort Lauderdale, FL 33301
Telephone: (954) 525-4100
Facsimile: (954)525-4300
ostrow@kolawyers.com
streisfeld@kolawyers.com

Jeffrey D. Kaliel (pro hac vice)
Sophia G. Gold (pro hac vice)
KALIEL PLLC
1875 Connecticut Ave., NW
10th Floor
Washington, DC 20009
(202) 350-7483
jkaliel@kalielpllc.com
sgold@kalielpllc.com

Hassan A. Zavareei (pro hac vice)
Andrea R. Gold (pro hac vice)
TYCKO & ZAVAREEI LLP
1828 L Street NW, Suite 1000
Washington DC, 20036
Telephone: (202) 973-0900
Facsimile: (202) 973-0950
hzavareei@tzlegal.com
agold@tzlegal.com

__/s/ Robb S. Stokar______
Robb S. Stokar, Esq. (OH-0091330)
MINNILLO LAW GROUP CO., LPA
2712 Observatory Avenue
Cincinnati, OH 45208
Telephone: 513-723-1600 x20
Facsimile: 513-723-1620
rss@mlg-lpa.com

Stuart E. Scott (OH-0064834)
SPANGENBERG SHIBLEY & LIBER LLP
1001 Lakeside Avenue East, Suite 1700
Cleveland, OH 44114
Telephone: 216-696-3232
Facsimile: 216-696-3924
sscott@spanglaw.com
Attorneys for Plaintiffs and the Settlement Class
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MEMORANDUM
I.

INTRODUCTION
Plaintiffs, Carnell Smith and Lenox Magee, individually and on behalf of the Settlement Class,1

respectfully request that the Court grant Final Approval of the class action Settlement between
Plaintiffs and Defendant, Fifth Third Bank. Final approval of this Settlement is appropriate because
the Settlement is the product of extensive arm’s-length negotiations between experienced counsel and
facilitated by mediator Michael Unger, Esq., of Ulmer & Berne, LLP. The Settlement is fair,
reasonable, and adequate, providing substantial monetary relief for the benefit of the Settlement Class.
It therefore merits Final Approval.
As detailed in Plaintiffs’ concurrently filed Memorandum in Support for Attorneys’ Fee
Award, Expense Reimbursement, and Service Awards (Dkt. 128), it was not until after Plaintiffs
partially prevailed against motions to dismiss filed by Fifth Third, engaged in significant discovery,
and participated in two mediations with a well-respected Ohio neutral, that the Parties reached a
settlement of these claims regarding the assessment of small ATM fees on consumer checking
accounts. See Joint Declaration of Class Counsel, Dkt. 128 at ¶¶ 17-43, attached as Exhibit 2 (“Joint
Decl.”).
The Parties agreed to settle the Action for a $5,200,000 cash common fund, which represents
approximately 33% of best-day damages had the Court certified a nationwide class and had Plaintiffs
prevailed at trial. The Settlement fund will automatically be distributed to Settlement Class Members
without the requirement for a claims process or reversion to Fifth Third. Fifth Third provided the
class data, obviating the costs associated with Plaintiffs needing to use an expert to identify Settlement
Class Members. Further, as a result of the Action, Fifth Third modified its Account disclosures to

1

All capitalized terms herein have the same meanings as those defined in the Settlement Agreement, attached as
Exhibit 1.
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better inform its customers that they could be charged a fee for a balance inquiry at an ATM outside
of Fifth Third’s network of ATMs. These modifications will likely result in significant prospective
financial savings to current Settlement Class members and current and future Account Holders.
II.

BACKGROUND
A. The Litigation
In order to avoid redundancy, Plaintiffs will not repeat the extensive litigation history, which

is summarized both in Plaintiffs’ Motion for Preliminary Approval and in the concurrently filed
Plaintiffs’ Motion for Attorneys’ Fees, Expense Reimbursement, and Service Awards.
B. Negotiation of the Proposed Settlement
The Parties selected Michael Ungar, Esq. to serve as the mediator based on his experience
litigating complex civil litigation, including class actions, in the financial services sector. The Parties
submitted detailed mediation statements in connection with the mediation. On November 10, 2019,
at the mediator’s request, mediation was rescheduled and occurred on December 3, 2019. The Action
did not settle that day. Thereafter, the Parties continued good faith settlement discussions for several
weeks but were unable to resolve the matter.
In mid-March of 2020, the Parties began discussing the possibility of a second mediation
session with Mr. Ungar, and ultimately scheduled it for July 23, 2020. The Parties also continued their
meet and confer efforts regarding discovery throughout the summer of 2020. The second mediation
occurred on July 23, 2020, with Mr. Ungar and some of the participants attending in person and others
virtually. Again, the Parties engaged in good faith, hard-fought negotiations, but the Action again did
not settle that day.
The Parties continued to meet and confer regarding discovery over the following weeks,
including about completing document production and depositions. Further, they continued to engage
in settlement negotiations via telephone and email. On October 5, 2020, the Parties reached an
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agreement in principle to resolve the Action on a classwide basis.
The Parties continued to negotiate the terms of the Settlement from October 5, 2020, through
February 1, 2021, when they signed the Agreement. The Parties did not discuss attorneys’ fees or
Service Awards until after agreeing on the material terms of the Settlement.
C.

The Settlement Agreement
1.

Settlement Class and Class Period Definitions

The Settlement Class is defined as:
All Current Account Holders and Former Account Holders of Fifth Third Bank who
were assessed one or more Non-Fifth Third ATM Fees during the Class Period for
making a balance inquiry at an ATM outside of Fifth Third Bank’s network of ATMs
or were assessed more than one Non-Fifth Third ATM Fee for undertaking a balance
inquiry during the same ATM visit as a cash withdrawal or other funds transfer.
Excluded from the Settlement Class are Fifth Third Bank, its parents, subsidiaries, affiliates,
current officers and directors; all customers who make a timely election to be excluded; and all judges
assigned to this litigation and their immediate family members. The Class Period is January 1, 2010,
through October 31, 2018.
2. The Settlement Consideration, Allocation, Distribution and Residual Funds
a. Cash Settlement Fund
The Settlement provides meaningful and immediate relief to Settlement Class Members in the
form of direct cash payments. Fifth Third has agreed to establish a $5,200,000.00 cash Settlement
Fund for the benefit of the Settlement Class. The Settlement Fund shall be used to pay Settlement
Class Member Payments, Settlement Administration Costs, attorneys’ fees, costs, and Service Awards
that the Court may award, and any cy pres payment. See Dkt. 124-1 at §§ X, XII, XVI.
b. Allocation, Distribution and Residual Funds
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Settlement Class Members did not need to submit a claim form to receive a Settlement
Class Member Payment. The Settlement Fund will be distributed to Settlement Class Members
according to the allocation and distribution plan set out in the Agreement. The amount of the
Settlement Class Member Payment to which each Settlement Class Member is entitled is to be
determined using the following methodology or such other methodology as would have an
equivalent result:
i.

All Accounts held by Settlement Class Members for which Fifth Third assessed one

or more Non-Fifth Third ATM Fees for balance inquiries undertaken at ATMs outside of
Fifth Third’s network of ATMs during the Class Period have been identified.
ii. The Net Settlement Fund will then be divided by the total number of unique Accounts,
which shall yield the amount of each Settlement Class Member Payment. For clarification,
the Settlement Class Members for jointly held accounts will receive only one Settlement
Class Member Payment per unique Account and each Settlement Class Member Payment
will be the same, regardless of how many Non-Fifth Third ATM Fees were assessed
against a unique Account for undertaking balance inquiries at ATMs outside of Fifth
Third’s network of ATMs.
Settlement Class Member Payments to Current Account Holders will be made by crediting
each unique account or, if not feasible or reasonable to make a payment by a credit, by check. Former
Account Holders will receive their Settlement Class Member Payments by check. Id. For those Former
Account Holders with joint accounts, checks will be payable to all Account Holders, and will be mailed
to the first/primary Account Holder.
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The Settlement Administrator will make a reasonable effort to locate the proper address for
any checks that are returned as undeliverable and re-mail it once to the updated address or, in the case
of a jointly held account, and in the Settlement Administrator’s discretion, to an accountholder other
than the one listed first. Id. Checks will remain valid for 180 days.
Within one year after the date the Settlement Administrator mails the first Settlement Class
Member Payment, the Residual Funds from uncashed checks will be distributed as follows: The first
$200,000.00 of any Residual Funds will be payable to Fifth Third as reimbursement for a portion of
the Settlement Administration Costs paid as part of the Settlement Fund. Second, in the event that
there are still Residual Funds in the Settlement Fund, at the election of Class Counsel and Counsel for
Fifth Third and subject to the approval of the Court, the funds may be distributed to Settlement Class
Members via a secondary distribution. Id.
If the costs of preparing, transmitting and administering such subsequent payments are not
feasible and practical to make secondary distributions economically viable or other specific reasons
exist that would make such further distributions impossible or unfair, Class Counsel and Fifth Third
shall seek Court approval to distribute the Residual Funds to a cy pres recipient. The Parties agree to
seek Court approval of Jump$tart Coalition for Personal Financial Literacy
(https://www.jumpstart.org/) as the cy pres recipient. Id.
3.

Preliminary Approval, Notice Program, Objections and Opt-Outs

On February 9, 2021, the Court granted Preliminary Approval to the proposed Settlement,
finding its terms to be “fair, reasonable, and adequate….” Dkt. 125 at PAGEID # 1171. The Court’s
Preliminary Approval Order approved the proposed Notice Program and directed the Settlement
Administrator to “cause the Email Notice and Postcard Notice to be sent to the Settlement Class in
accordance with the Notice Program.” Id. at PAGEID # 1174-1175.
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The Notice Program was completed in compliance with the requirements of the Preliminary
Approval Order and the Agreement. See See Exhibit 3, Declaration of Andrew Perry in Support to
Implementation of Notice Program (“Perry Dec.”) The Settlement Administrator identified 1,188,805
unique Settlement Class members and disseminated 1,147,612 successful Notices to Settlement Class
members, by both e-mail and postcard, through data provided by Fifth Third as directed in Paragraph
83 of the Agreement2. See Dkt. 124-1, PAGEID # 1064. Perry Dec. at ¶¶ 5, 13.
The Settlement Administrator e-mailed 866,756 notices to Settlement Class members. Of
those Notices, the Settlement Administrator encountered 63,746 email bouncebacks, resulting in a
total of 803,010 successfully delivered e-mail notices. The Settlement Administrator successfully sent
344,602 postcard notices to Settlement Class members as detailed below. Perry Dec. at ¶¶ 10-13.
322,302
63,741
114
(58,477)
16,922
344,602

Initial Postcard Notice
Postcard Notice of unsuccessful Email Notices
Supplemental Postcard Notice
Undeliverable Postcard Notices
Remailed Postcard Notices from Search
Successful Postcard Notices

In total, the Settlement Administrator was able to successfully send notice to 96.53% of the
Settlement Class members as follows. Perry Dec. at ¶ 13.
1,147,612

Total Successful Notices

1,188,805

Initial unique Settlement Class members
(1,370,107 - 181,302 duplicates)
Additional Settlement Class members
Total unique Settlement Class members

114
1,188,919

1,147,612 / 1,188,919 96.53%
Any objections to the Settlement or requests for exclusion from the Settlement are due to be

2

All data on notice dissemination is current as of May 21, 2021.
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postmarked by June 8, 2021. Dkt. 125, PAGEID # 1181. As of May 21, 2021, the Settlement
Administrator received 1 (insufficient) objection and 18 opt-outs.3 Plaintiffs and the Settlement
Administrator will update these figures with an additional filing to the Court after the opt-out and
objection deadline passes.
III.

ARGUMENT
A. Final Class Certification is Appropriate
This Court preliminarily approved class certification for Settlement purposes in its February

9, 2021 Order. Dkt. 125 at PAGEID # 1181. At this juncture, with the Settlement process
successfully implemented, Final Approval is appropriate. The following is a summary of the detailed
briefing previously submitted in Plaintiffs’ Unopposed Motion for Preliminary Approval. Dkt. 124.
1.

The Elements of Rule 23(a) Are Satisfied

For a lawsuit to be maintained as a class action under Rule 23, the plaintiff must establish each
of the four threshold requirements of Subsection (a) of the Rule, which provides:
One or more members of a class may sue or be sued as representative parties on behalf
of all only if (1) the class is so numerous that joinder of all members is impracticable;
(2) there are questions of law or fact common to the class; (3) the claims or defenses
of the representative parties are typical of the claims or defenses of the class; and (4)
the representative parties will fairly and adequately protect the interests of the class.
Fed. R. Civ. P. 23(a). See, e.g., Gen. Tel Co. v. Falcon, 457 U.S. 147, 161 (1982); Ball v. Union Carbide Corp.,
385 F.3d 713, 727 (6th Cir. 2004). Confronted with a request for settlement-only class certification, a
district court need not inquire whether the case, if tried, would present intractable management
problems. . .for the proposal is that there be no trial.” Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 620
(1997). Here, for Settlement Purposes only, all four elements are satisfied with respect to the
Settlement Class. For Settlement purposes only, Fifth Third did not oppose class certification.

3

The Clerk of Court for the Southern District of Ohio, Western Division at Cincinnati received one objection, which
is more fully discussed in section III(B)(6), below.
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(a)

Numerosity

Rule 23(a)(l) requires that Plaintiffs demonstrate that “the class is so numerous that joinder of
all members is impracticable.” While no specific number of class members is required to maintain a
class action, “[w]hen class size reaches substantial proportions ... the impracticability requirement is
usually satisfied by the numbers alone.” In re Am. Medical Syst., Inc., 75 F.3d 1069, 1079 (6th Cir. 1996)
(citation omitted). In the present case, the Settlement Class consists of 1,188,919 members and
therefore easily satisfies the numerosity requirement.
(b)

Commonality

Rule 23(a)(2) requires a showing of the existence of questions of law or fact common to the
class. See Wal-Mart Stores, Inc. v. Dukes, 131 S.Ct. 2541, 2548 (2011). “Their claims must depend upon
a common contention of such a nature that it is capable of classwide resolution- which means that
determination of its truth or falsity will resolve an issue that is central to the validity of each one of
the claims in one stroke.” Id. at 2551. The Sixth Circuit has instructed that class certification is
appropriate “‘if class members complain of a pattern or practice that is generally applicable to the class
as a whole. Even if some class members have not been injured by the challenged practice, a class may
nevertheless be appropriate.’” In re Whirpool Corp. Front-Loading Washer Products Liability, 678 F.3d 409,
420 (6th Cir. 2012) (quoting Walters v. Reno, 145 F.3d 1032, 1047 (9th Cir. 1998)).
Applying these principles, the commonality requirement of subsection (a)(2) is satisfied. Here,
Plaintiffs contend that several common questions exist, including whether Fifth Third breached its
contract with Plaintiffs when it assessed Non-Fifth Third ATM Fees. Given the presence of common
questions of law and fact emanating from Plaintiffs’ claims, the commonality requirement is satisfied.
(c)

Typicality

Rule 23(a)(3) requires that the claims of the class representatives be “typical of the claims ...
of the class.” The typicality element is designed to assess “whether a sufficient relationship exists
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between the injury to the named plaintiff and the conduct affecting the class, so that the court may
properly attribute a collective nature to the challenged conduct.” Sprague v. GMC, 133 F.3d 388, 399
(6th Cir.1998). “[A] plaintiff’s claim is typical if it arises from the same event or practice or course of
conduct that gives rise to the claims of other class members, and if his or her claims are based on the
same legal theory.” In re Am. Medical Syst., Inc., 15 F.3d at 1082 (citation omitted); Beattie v. CenturyTel,
Inc., 511 F.3d 554, 561 (6th Cir. 2007).
Here, Plaintiffs’ claims are the same in all significant aspects to those of the Settlement Class
members. The issue of whether Plaintiffs were unlawfully charged Non-Fifth Third ATM Fees is
common to all Settlement Class members and central to Plaintiffs’ claims. By litigating this central
liability issue, Plaintiffs can be reasonably expected to advance the interests of all absent Settlement
Class members. Accordingly, the typicality requirement is satisfied.
(d)

Adequacy

Rule 23(a)(4) requires that “the representative parties will fairly and adequately protect the
interests of the class.” “There are two criteria for determining this element: 1) the representatives
must have common interests with the unnamed class members, and 2) it must appear that the
representatives will vigorously prosecute the class action through qualified counsel.” Senter v. Gen.
Motors Corp., 532 F.2d 511, 524-25 (6th Cir. 1976) (citing Gonzalez v. Cassidy, 474 F.2d 67, 73 (6th Cir.
1973)). The adequacy element tests “the experience and ability of counsel for the plaintiffs and
whether there is any antagonism between the interests of the plaintiffs and other members of the class
they seek to represent.” In re Am. Medical Syst., Inc., 75 F.3d at 1083 (internal quotation marks and
citation omitted). “Interests are antagonistic when there is evidence that the representative plaintiffs
appear unable to vigorously prosecute the interests of the class.” Stout v. J.D. Byrider, 228 F.3d 709,
717 (6th Cir. 2000) (internal quotation omitted), cert. denied, 531 U.S. 1148 (2001). These two
components are designed to ensure that absentee class members’ interests are fully pursued.

9
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i.

The Class Representatives’ Interests
Settlement Class

Are Not Antagonistic to Those of the

Plaintiffs have adequately served, and will continue to adequately serve, as Class
Representatives for the benefit of the proposed Settlement Class. “Class representatives are adequate
when it appears that they will vigorously prosecute the interest of the class through qualified counsel,
... which usually will be the case if the representatives are part of the class and possess the same interest
and suffer the same injury as the class members.” Int’l Union, United Auto., Aerospace, & Agr. Implement
Workers of Am. v. Gen. Motors Corp., 497 F.3d 615, 626 (6th Cir. 2007) (internal quotation marks and
citations omitted). Here, Plaintiffs and Settlement Class members are equally interested in obtaining
meaningful compensation from Fifth Third, and thus the Plaintiffs satisfy the adequacy requirement.
See also Bartell v. LTF Club Operations Co., S.D.Ohio No. 2:14-cv-401, 2020 U.S. Dist. LEXIS 229682,
at *22 (Aug. 7, 2020) (holding that when Class Representatives and Class Members “share common
interests,” no conflict exists).

ii.

The Settlement Class Has Been Adequately Represented by Class Counsel

The second prong of Rule 23(a)(4) looks “to determine whether class counsel are qualified,
experienced and generally able to conduct the litigation.” Stout, 228 F.3d at 717. The existence of the
elements of adequate representation are presumed. 2 Newberg on Class Actions §7.24 at pp. 7-81-82.
Here Class Counsel have extensive experience in prosecuting similar actions. Copies of Class
Counsel’s firm resumes were attached as Exhibits to the Joint Declaration of Class Counsel Jeffrey
Kaliel, Robb Stokar, Jeff Ostrow, Andrea Gold, and Stuart Scott in support of Motion for Preliminary
Approval of Settlement. Dkt. 124-2, PAGEID # 1090-1143.
Class Counsel have vigorously represented the interests of the Plaintiffs and the Settlement
Class members and have reviewed critical information, enabling them to negotiate an advantageous
10
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settlement and advocate for the Settlement Class. See Dkt. 124-2, PAGEID # 1090-1099. The
adequacy requirement is thereby satisfied.
Having demonstrated that each of the mandatory requirements of Rule 23(a) are satisfied here
in a settlement context, Plaintiffs now turn to consideration of the factors which, independently, justify
class treatment of this action under subdivision 23(b)(3) of the rule.
2.

The Requirements of Rule 23(b)(3) Are Met in the Settlement Context

In addition to satisfying Rule 23(a), the Settlement Class qualifies under Rule 23(b)(3).
Rule 23(b)(3) provides that a class action may be maintained if:
[T]he court finds that the questions of law or fact common to the members of the
class predominate over any questions affecting only individual members, and that a
class action is superior to other available methods for fairly and efficiently adjudicating
the controversy. The matters pertinent to these findings include: (A) the class
members’ interest in individually controlling the prosecution or defense of separate
actions; (B) the extent and nature of any litigation concerning the controversy already
commenced by or against class members; (C) the desirability or undesirability of
concentrating the litigation of the claims in the particular forum; and (D) the likely
difficulties in managing a class action.
“The Rule 23(b)(3) predominance inquiry tests whether proposed classes are sufficiently
cohesive to warrant adjudication by representation.” Amchem Products, Inc., 521 U.S. 591, 623 (1997).
“[A] plaintiff must establish that the issues in the class action that are subject to generalized proof ...
predominate over those issues that are subject only to individualized proof.” Beattie, 511 F.3d at 564
(internal quotation marks and citation omitted).
Common questions of law and fact predominate in the instant action. In the settlement
context, there is no danger that individual variations in the type or magnitude of damages suffered by
individual Settlement Class members will affect predominance, as the Plaintiffs have the same type of
damages and will receive the same type of relief as members of the Settlement Class. In the context
of a settlement, individual issues which might otherwise defeat class certification do not have to be
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litigated and therefore “become irrelevant, allowing the common issues to predominate.” In re InterOp Hip Prosthesis Liability Litig., 204 F.R.D. 330, 376 (N.D. Ohio 2001).
The other requirement of Rule 23(b)(3) that must be satisfied is the superiority requirement
(i.e., that a class action suit provides the best way of managing and adjudicating the claims at issue). A
class action is a superior means of adjudicating claims when certifying a class “would achieve
economies of time, effort and expense and promote ... uniformity of decision as to persons similarly
situated, without sacrificing procedural fairness or bringing about other undesirable results.” Amchem,
521 U.S. at 615 (quoting the Advisory Committee Notes).
Normally, “[t]o determine whether a class action is the superior method for fair and efficient
adjudication, the district court should consider the difficulties of managing a class action....” Pipefitters
Local 636 Ins. Fund v. Blue Cross Blue Shield of Michigan, 654 F.3d 618, 630-31 (6th Cir. 2011) (internal
quotations and cites omitted). In the settlement context, however, ‘‘the [manageability] consideration
is not relevant.” In re Inter-Op Hip Prosthesis Liab. Litig., 204 F.R.D. at 347.
The Settlement Agreement renders a class action superior to other potential avenues of
recovery for the Plaintiffs and the Settlement Class. This case exemplifies how a dispute can be
resolved to effectuate the fundamental goals of Rule 23: (1) to promote judicial economy through the
efficient resolution of multiple claims in a single action; and (2) to provide persons with smaller claims,
who would otherwise be economically precluded from doing so, the opportunity to assert their rights.
See Wright, Miller & Kane, Federal Practice & Procedure; Civil 2D § 1754. See also Rikos v. P&G, S.D.Ohio
No. 1:11-cv-226, 2014 U.S. Dist. LEXIS 109302, at *55 (June 19, 2014). (Use of the class method is
warranted particularly because class members are not likely to file individual actions — the cost of
litigation would dwarf any potential recovery.)
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The Settlement provides Settlement Class Members with an ability to obtain certain and
definite compensatory relief promptly and contains well-defined procedures to assure due process for
each Settlement Class member, including the right to participate or elect to be excluded. By contrast,
individualized litigation carries with it great uncertainty, risk, and cost, and provides no guaranty that
the Settlement Class member will obtain timely compensatory relief at the conclusion of the litigation
process.
Settlement on a class basis also provides Settlement Class Members with prompt
compensation for their damages. Continued litigation on the other hand, whether on an individual or
class-wide basis, is fraught with uncertainty. And, to the extent there is a recovery to the Plaintiffs or
the Settlement Class as a result of a judgment, any such recovery may be subject to substantial delay
associated with appellate proceedings. In sum, the requirements of Rule 23(b)(3) are satisfied and
certification of the Settlement Class is appropriate.
B. The Settlement Agreement Merits Final Approval
Pursuant to Rule 23(e), the Court may approve this Settlement if it determines that it is “fair,
reasonable and adequate.” Courts consider the following factors when determining whether a
proposed settlement meets that standard:
(1) the Plaintiff’s likelihood of success on the merits balanced against the amount
and form of relief offered in the Settlement;
(2) the complexity, expense, and likely duration of the litigation;
(3) the stage of the proceedings and the amount of discovery completed;
(4) the judgment of experienced trial counsel;
(5) the nature of the negotiations;
(6) the public interest; and
(7) objections raised by Class Members.4
4

UAW v. GMC, 497 F.3d 615, 631 (6 th Cir. 2007); Williams v. Vukovich, 720 F.2d 909, 922-23 (6th Cir.
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As a general matter, courts within this Circuit have noted the importance of refraining from
any attempts to resolve the legal and factual issues that are the basis of the underlying lawsuit when
considering the foregoing factors. See Levell v. Monsanto Research Corp., 191 F.R.D. 543, 550 (S.D. Ohio
2000). It is not appropriate to “withhold approval simply because the benefits accrued from the
[agreement] are not what a successful plaintiff would have received in a fully litigated case.” Levell,
191 F.R.D. at 550. A settlement “is a compromise which has been reached after the risks, expense,
and delay of further litigation have been assessed.” Bronson v. Bd. of Ed., 604 F.Supp. 68, 74 (S.D.Ohio
1984) (quoting Williams v. Vukovich, 720 F.2d 909, 922 (6th Cir.1983)). Thus, it is well-settled that
“class counsel and the class representatives may compromise their demand for relief in order to obtain
substantial assured relief for the plaintiffs’ class.” Id.; see also Brent v. Midland Funding, LLC, No. 3:11
CV 1332, 2011 WL 3862363, at *12 (N.D. Ohio Sept. 1, 2011) (citing authorities). “In general, a
reviewing court’s task ‘is not to decide whether one side is right or even whether one side has the
better of these arguments. . . . The question is rather whether the parties are using settlement to resolve
a legitimate legal and factual disagreement.’” Brent, 2011 WL 3862363, at *12 (quoting UAW, 497 F.3d
at 632).
Applying these factors here leads to the conclusion that this Settlement is fair, adequate, and
reasonable.
1. The Likelihood of Success Balanced Against the Amount and Form of
Relief Offered by the Settlement Weigh in Favor of Approving the
Settlement
The risks of establishing liability and damages are relevant factors to consider when
determining whether a class action settlement is fair, adequate, and reasonable. See In re Inter-Op Hip
Prosthesis Liability Litig., 204 F.R.D. at 351; Officers for Justice v. Civil Service Comm’n, 688 F.2d 615, 625

1983).
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(9th Cir. 1982). From the outset of this litigation, Fifth Third has consistently maintained that its
Non-Fifth Third ATM Fees were lawful and complied with its Account Agreements. Fifth Third
maintained the position that such fees were clearly defined in its Account Agreement.
Thus, even assuming Plaintiffs could obtain an order certifying this case as a class action, and
obtain an order granting summary judgment or prevail at trial, they would still face the potential for
prolonged litigation, including appeals to the Sixth Circuit.
The defenses available to Fifth Third are significant and include a substantial challenge to the
merits of Plaintiffs’ claims. Fifth Third has argued that it was permitted to assess the Non-Fifth Third
ATM Fees based on the plain language of its Deposit Account Rules & Regulations. See, generally,
Dkt. 55-1. Fifth Third has also argued that its contracts were not ambiguous and its practice regarding
the assessment of Non-Fifth Third ATM Fees was well known to its customers.
By contrast, the Settlement offers immediate, significant, and substantial relief to all Settlement
Class Members. The Settlement delivers real value to Settlement Class Members. Under any analysis,
the relief afforded by this Settlement is fair and reasonable, especially when weighed against the
anticipated cost, prolonged nature, and uncertain outcome of continued litigation. Thus, the inherent
risks associated with this litigation favor approval of this Settlement.
2. The Complexity, Expense, and Likely Duration of Litigation Weigh in
Favor of Approving the Settlement
“Most class actions are inherently complex and settlement avoids the costs, delays and
multitude of other problems associated with them.” Brent, 2011 WL 3862363, at *16 (quoting In re
Austrian and German Bank Holocaust Litig., 80 F.Supp.2d 164, 174 (S.D.N.Y.2000)). “Thus, ‘[i]n most
situations, unless the settlement is clearly inadequate, its acceptance and approval are preferable to
lengthy and expensive litigation with uncertain results.’” Id. (quoting 4 Alba Conte & Herbert B.
Newberg, Newberg on Class Actions § 11.50 (4th ed. 2002)). Similarly, the complexity, expense, and likely
duration of litigation here favor final approval of the Settlement. Complete fact discovery in this
15
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matter would have been voluminous, complicated and complex. Based on the procedural posture to
date, Fifth Third would likely have moved for summary judgment at the conclusion of discovery.
Further, the case would have required extensive data expert analysis and numerous depositions.
Continued litigation would certainly be an involved and expensive process.
Moreover, the resulting litigation, including any appeals, could take many years and involve
substantial expense for all Parties. The uncertainty of continued litigation stands in stark contrast to
the immediate relief offered by this Settlement. Therefore, the Settlement provides Settlement Class
Members with real benefits now without having to endure the risks, duration, and expense that would
surely follow if this litigation were to continue. See Bert v. AK Steel Corp., No. 1:02-cv-467, 2008 WL
4693747, at *2 (S.D. Ohio Oct. 23, 2008) (“The Court has no doubt that the required trials or hearings
would have been time consuming, and that a complete resolution of the case would not be reached
for several more years. This factor clearly weighs in favor of the proposed settlement.”).
3. The Nature and Stage of Proceedings Weigh in Favor of Approving the
Settlement
When considering the Settlement, the Court “should defer to the judgment of experienced
counsel who has competently evaluated the strength of his proofs.” Vukovich, 720 F.2d at 922-923.
At its heart, this case concerns the contractual relationship between Fifth Third and its customers,
including Plaintiffs. Each impacted customer’s account would have to be analyzed to determine
whether the Non-Fifth Third ATM Fees were incurred and the total amount of those fees.
The amount of fact discovery and time spent conducting that discovery would be enormous.
The Parties recognized that absent an early settlement this case likely would have consumed significant
resources of counsel.
That does not mean that the Parties failed to analyze the strengths and weaknesses of their
respective cases. In fact, significant factual information has been collected through a formal, written
discovery process allowing both sides to evaluate their respective strengths and weaknesses. Although
16
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written discovery had not yet been concluded, Fifth Third produced in excess of tens of thousands of
pages in response to Plaintiffs’ Requests for Production of Documents. Therefore, sufficient
investigation has been done to determine that the terms of this Settlement are fair and reasonable
under the circumstances. As a result, this factor counsels in favor of approval of the Settlement.
4. Experienced Class Counsel Negotiated The Settlement At Arm’s Length
The Court must consider whether the Settlement is the product of arms-length rather than
collusive bargaining. Bronson, 604 F.Supp. at 73. As discussed in Plaintiffs’ Motion for Preliminary
Approval [Dkt. 124], the Parties’ settlement negotiations took place at arms’ length, without collusion,
with the assistance of an experienced neutral, and fully preserved the integrity of the adversarial
process. Settlement in this case was only achieved by conducting multiple mediation sessions with a
mediator experienced in both class action matters and the financial services industry. Dkt. 124,
PAGEID # 1022.
Armed with extensive experience litigating similar bank fee and other class action cases, see
generally Joint Dec., Ex. 2, Class Counsel’s collective wisdom was to make every reasonable effort to
achieve a settlement taking into account the prospective risks, while extracting as much value out of
the settlement. Prior to and during the litigation, Class Counsel engaged in an extensive factual
investigation of the class claims, actively and diligently analyzing the strengths and weaknesses of the
case.
The fairness of the settlement process and the Settlement itself were also shaped by the
experience and reputation of counsel, an important factor in final approval of class action settlements.
“The court should defer to the judgment of experienced counsel who has competently evaluated the
strength of his proofs.” Vukovich, 720 F.2d 909, 922-23 (6th Cir. 1983) (citing Stotts v. Memphis Fire
Dep’t, 679 F.2d 541, 554 (6th Cir. 1982)), rev’d on other grounds, 467 U.S. 561 (1984). Accordingly, the
Settlement was not the product of collusive dealings, but, rather, was informed by the vigorous
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prosecution of the case by experienced and qualified counsel on both sides.
5. The Public Interest Weighs in Favor of Approving the Settlement
“[T]he law favors settlement, particularly in class actions and other complex cases where
substantial judicial resources can be conserved by avoiding formal litigation.”

Brent, 2011 WL

3862363, at *12 (quoting 4 Alba Conte & Herbert Newberg, Newberg on Class Actions, § 11.41 (4th ed.
2002)). The Sixth Circuit has noted that “settlement agreements should ... be upheld whenever
equitable and policy considerations so permit. By such agreements are the burdens of trial spared to
the parties, to other litigants waiting their turn before overburdened courts, and to citizens whose
taxes support the latter. An amicable compromise provides the more speedy and reasonable remedy
for the dispute.” Stotts, 679 F.2d at 555 n.11. Particularly in light of the immediate benefits that the
Settlement provides to Settlement Class Members, and the fact that this case was settled before further
extensive discovery and likely further dispositive motion practice, this “overriding public interest”
would be well-served by approval of this Settlement.
6. The Response of the Class Members Supports Final Approval
One of the factors typically considered in determining the reasonableness of a settlement is
the reaction of the class. Olden v. Gardner, 294 Fed. Appx. 210, 217 (6th Cir. 2008) (settlement found
to be fair in light of 79 objections out of nearly 11,000 absent class members). More than 1.1 million
successful Notices were disseminated directly to Settlement Class members. Perry Dec. at ¶ 13.
The fact that only 18 of more than 1.1 million Settlement Class members opted-out of the
Settlement supports the inference that the Settlement is fair. Perry Dec. at ¶ 18. See Smith v. Ohio Dep’t
of Rehab. & Corr., No. 2:08-cv-15, 2012 WL 1440254, at *20 (S.D. Ohio Apr. 26, 2012) (“[I]f only a
small number of objections to a class action settlement are received, that fact can be viewed as
indicative of the adequacy of the settlement.”); In re Delphi Corp. Sec., 248 F.R.D. 483, 500 (E.D. Mich.
2008); Hainey v. Parrott, 617 F. Supp. 2d 668, 675 (S.D. Ohio 2007) (“Generally, however, a small
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number of objections, particularly in a class of this size, indicates that the settlement is fair, reasonable
and adequate.”). See also Olden, Supra. Therefore, a “miniscule percentage of objections relative to the
size of the Class weighs in favor of finding the Private Settlement Agreement to be fair, reasonable
and adequate.” Smith, 2012 WL 1440254, at *20. Here, there is one pending, deficient objection and
only 18 exclusions. Thus, there can be little doubt that the Settlement is fair, reasonable and adequate.
The sole objection at the time of filing does not comply with the Court’s Preliminary Approval
Order and it should be denied on that basis alone. The deficient objection lacks: the objector’s
telephone number, the number of times the objector has objected to a class action settlement within
the five years preceding the date the objection was filed (and the relevant required information
surrounding such objections), the identity of counsel who may have represented the objection in any
past objections (and the relevant information regarding the relationship with counsel), the list of
persons called to testify at the Final Approval Hearing in support of the objection, whether the
objector personally intends to appear and/or testify at the Final Approval Hearing and the objector’s
signature. See Dkt. 124-1, PAGE ID# 1063-1064. Further, the objection was only provided to the
Clerk of Court and not provided to all counsel and the Claims Administrator as required by the Court’s
Preliminary Approval Order. Per the Court’s Order, in light of these deficiencies, the objector “shall
be deemed to have waived any objections and shall be forever barred from raising such objections in
this or any other action or proceeding, absent further order of the Court.” Id.
Substantively, the objection misinterprets the terms of the Settlement. The objector seems to
believe the possible $200,000.00 Residual Fund represents the entirety of Settlement. See Perry Dec.,
¶ 17, Ex. D, Dkt. 124-1, PAGE ID # 1071-1072. In reliance upon that misunderstanding, the objector
mistakenly believes only $133,333.33 will be available to compensate the Class Members. Of course,
this is not what the Settlement contemplates. The objector also states that she was unable to obtain
the Long Form Notice from the Settlement Website, but the Long Form Notice has been available to
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Settlement Class members, without interruption, as part of the Important Documents page on the
Settlement Website since March 15, 2021. See Perry Decl. at ¶ 14. Should the objector not withdraw
her objection, it should be disregarded and overruled as it does not present an impediment to Final
Approval.
IV.

CONCLUSION
For the foregoing reasons, Plaintiffs respectfully request that this Court grant Final Approval

of this Settlement.

A proposed Order Granting Final Approval is attached for the Court’s

convenience as Exhibit 4.
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Respectfully Submitted,
Jeff Ostrow (pro hac vice)
Jonathan M. Streisfeld
KOPELOWITZ OSTROW
FERGUSION WEISELBERG GILBERT
One W. Las Olas Blvd., Suite 500
Fort Lauderdale, FL 33301
Telephone: (954) 525-4100
Facsimile: (954)525-4300
ostrow@kolawyers.com
streisfeld@kolawyers.com
Andrea R. Gold (pro hac vice)
TYCKO & ZAVAREEI LLP
1828 L Street NW, Suite 1000
Washington DC, 20036
Telephone: (202) 973-0900
Facsimile: (202) 973-0950
hzavareei@tzlegal.com
agold@tzlegal.com
Stuart E. Scott (OH-0064834)
SPANGENBERG SHIBLEY & LIBER LLP
1001 Lakeside Avenue East, Suite 1700
Cleveland, OH 44114
Telephone: 216-696-3232
Facsimile: 216-696-3924
sscott@spanglaw.com

Jeffrey D. Kaliel (pro hac vice)
Sophia G. Gold (pro hac vice)
KALIEL PLLC
1875 Connecticut Ave., NW
10th Floor
Washington, DC 20009
(202) 350-7483
jkaliel@kalielpllc.com
sgold@kalielpllc.com

__/s/ Robb S. Stokar_____
Robb S. Stokar, Esq. (OH-0091330)
MINNILLO LAW GROUP CO., LPA
2712 Observatory Avenue
Cincinnati, OH 45208
Telephone: 513-723-1600 x20
Facsimile: 513-723-1620
rss@mlg-lpa.com

Attorneys for Plaintiffs and the Settlement Class
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CERTIFICATE OF SERVICE
I hereby certify that on May 24,2021 I electronically filed the foregoing Plaintiffs’ Motion for
Final Approval of Class Action Settlement using the CM/ECF system which will send notification
of such filing to all counsel of record.

/s/ Robb S. Stokar
Robb S. Stokar (OH-0091330)
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION
CARNELL SMITH, on behalf of himself
and others similarly situated,
Plaintiffs,

Case No.: 1:18-cv-00464
Judge Douglas R. Cole
Magistrate Judge Stephanie K. Bowman

vs.
FIFTH THIRD BANK,
Defendant.
LENOX MAGEE,
Case No.: 1:18-cv-00464
Plaintiff,
vs.
FIFTH THIRD BANK,
Defendant.
SETTLEMENT AGREEMENT AND RELEASE
This Settlement Agreement and Release1 is made and entered into this 1st day of February,
2020, by and among (1) Plaintiffs Carnell Smith and Lenox Magee, each individually, and on
behalf of the Settlement Class, and (2) Defendant Fifth Third Bank, subject to Preliminary
Approval and Final Approval as required by the Federal Rules of Civil Procedure. As provided
herein, Plaintiffs, Class Counsel and Fifth Third Bank hereby stipulate and agree that, in
consideration of the promises and covenants set forth in this Agreement and upon entry by the

1

All capitalized times herein have the same meanings as those as given to them in Section II below
or otherwise defined herein.
000071/01305537_1
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Court of a Final Order and Judgment, all claims of the Settlement Class against Fifth Third Bank
in the consolidated action titled Carnell Smith and Lenox Magee v. Fifth Third Bank, S.D. Ohio
Case No. 1:18-cv-00464, shall be settled and compromised upon the terms and conditions
contained herein.
I.

Recitals
1.

On March 29, 2018, Plaintiff Carnell Smith filed his Complaint against Fifth Third
Smith

2.
Concurrently with the motion to dismiss, Fifth Third Bank filed a Motion to Transfer the Smith
action to the Southern District of Ohio, which was unopposed.
3.

On July 10, 2018, Smith was transferred to the Southern District of Ohio.

4.

On August 10, 2018, the presiding district judge, Judge Black, referred Smith to

Magistrate Judge Bowman for disposition of all pretrial and post-judgment motions, including
through a report and recommendation on any dispositive matters.
5.

On September 10, 2018, Mr. Smith filed his First Amended Complaint wherein he

alleged claims against Fifth Third Bank on a classwide basis for breach of contract and for breach
of contract by violation of the covena
practice of charging a fee Non-Fifth Third ATM Fee (as defined below) for balance inquiries made
-Fifth Third ATM

at ATMs outside Fifth Third Bank

Fees if a balance inquiry was undertaken during the same ATM visit as a cash withdrawal or other
funds transfer, assessing an international transaction fee on foreign transactions made in U.S.
al transaction fee. The First
.

Amended Complaint seeks inter alia

000071/01305537_1
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6.

On October 8, 2018, Fifth Third Bank moved to dismiss Smith.

7.

On October 15, 2018, Plaintiff Lenox Magee filed a similar putative class action

against Fifth Third Bank in the Southern District of Ohio, Case No. 1:18-cv-

Magee

-Fifth Third ATM Fees for balance
of ATMs and for assessing multiple
Non-Fifth Third ATM Fees if a balance inquiry was undertaken during the same ATM visit as a
cash withdrawal or other funds transfer. The Magee Complaint alleges claims for breach of
contract, violation of the Illinois Co
and for unjust enrichment, seeking, inter alia, entitlement to monetary damages, interest,
. As it pertains to the Non-Fifth Third ATM Fee, Plaintiffs both asserted
that a balance inquiry is not a transaction subject to the Non-Fifth Third ATM Fee.
8.
Motion to Dismiss.
9.

Effective November 1, 2018, Fifth Third Bank revised its Deposit Account Rules

& Regulations to expressly provide that a balance inquiry is a transaction and inform Account
Holders that they could be charged a fee for a balance inquiry at an Out-of-Network ATM.
10.

On November 15, 2018, Magee was fully consolidated into Smith.

11.

On November 29, 2018, Fifth Third Bank filed its Reply in support of its Motion

to Dismiss in Smith.
12.

On December 31, 2018, Fifth Third Bank filed a Motion to Dismiss the Magee

Complaint. On January 22, 2019, Plaintiff Magee filed his Opposition to Fifth Third B
Motion to Dismiss, and on February 5, 2019, Fifth Third Bank filed its Reply.
13.

000071/01305537_1

After briefing was completed, the parties presented oral argument to Judge
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Bowman on March 26, 2019 on the two motions to dismiss.
14.

On April 18, 2019, Judge Bowman issued a Report and Recommendation

specifically, Judge Bowman recommended dismissal
breach of contract and breach of contract by violation of the covenant of good faith and fair dealing

enrichment claims concerning the Non-Fifth Third ATM Fee assessed for balance inquiries
Judge Bowman recommended

undertaken at ATMs

of ATMs.
Fifth Third Bank filed objections to that portion of the Report, and Plaintiffs Smith and Magee
filed a joint response, as well as a notice of supplemental authority.
15.

On June 19, 2019, the parties participated in a telephone conference with Magistrate

Judge Bowman regarding a discovery schedule for the matter.
16.

On June 24, 2019, Plaintiffs served their first set of Requests for Production and

first set of Interrogatories.
17.

On August 7, 2019, the parties exchanged initial disclosures.

18.

On August 23, 2019, Fifth Third Bank

for Production and first set of Interrogatories.
19.

On August 28, 2019, Judge Black issued a Decision and Order adopting the Report

and Recommendation of Magistrate Judge Bowman in its entirety.
20.

In September of 2019, the parties met and conferred at length regarding discovery.

During that same time period, the parties also met and conferred about mediating the claims.

000071/01305537_1
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21.

Fifth Third Bank produced discovery in this Action, including but not limited to

transactional data reflecting Non-Fifth Third ATM Fees charged for balance inquiries made at
wide damages for the class period. The Parties appeared telephonically numerous times for status
conferences with Judge Bowman to aid the discovery process and to advise her of the status of
settlement negotiations during 2019 and 2020.
22.

In October of 2019, the Parties agreed to a mediation before Michael Ungar, Esq.

The initial mediation was scheduled for November 11, 2019. The Parties submitted detailed
mediation statements in connection with that mediation.

The mediation was cancelled on

November 10, 2019 by the mediator, but was rescheduled for December 3, 2019.
23.

An in-person all day mediation occurred on December 3, 2019 with Mr. Ungar.

The Action did not settle that day. The Parties continued to engage in good faith settlement
discussions for several weeks thereafter but were unable to resolve the matter.
24.

The Parties continued to meet and confer regarding discovery, including but not

limited to Fifth Third Bank

-ESI discovery productions and depositions, in February,

March, and April of 2020. Counsel for the Parties participated in numerous meet and confer
telephone conferences and exchanged several meet and confer letters and emails.
25.

On or about mid-March of 2020, the Parties also began discussing the possibility

of a second mediation session with Mr. Ungar. The Parties ultimately scheduled a second
mediation session with Mr. Ungar for July 23, 2020.
26.

The Parties also continued their meet and confer efforts regarding discovery

throughout the summer of 2020.
27.

000071/01305537_1

The second mediation occurred on July 23, 2020, with Mr. Ungar with some of the
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participants attending in person and others attending virtually. Again, the Parties engaged in good
faith, hard-fought negotiations, but the Action did not settle on that day.
28.

The Parties continued to meet and confer regarding discovery over the following

weeks, including regarding the completion of the document production and depositions.
29.

Further, the Parties continued to engage in settlement negotiations via telephone

and email. On October 5, 2020, the Parties reached an agreement in principle to resolve the Action
on a classwide basis.
30.

On October 6, 2020, the Parties filed a Joint Notice of Settlement and Motion to

Stay All Deadlines, which the Court granted on October 15, 2020. On November 20, 2020,
January 4, 2020, and January 19, 2020, the Parties filed their Notices as to Timing of Filing Motion
for Preliminary Approval to advise the Court that the Parties were still negotiating and preparing
this Agreement.
31.

The Parties now agree to settle the Action in its entirety, without any admission of

liability, with respect to all Released Claims (defined below) of the Releasing Parties. The Parties
intend this Agreement to bind the Plaintiffs, Fifth Third Bank, and all Settlement Class Members.
NOW, THEREFORE, in light of the foregoing, for good and valuable consideration, the
receipt and sufficiency of which is hereby mutually acknowledged, the Parties agree, subject to
approval by the Court, as follows.
II.

Definitions
In addition to the terms defined at various points within this Agreement, the following

Defined Terms apply throughout this Agreement:
32.
ersons whose name is on an Account as

33.

000071/01305537_1
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the sole, primary or joint user of the Account during the Class Period.
Carnell Smith and Lenox Magee v.

34.
Fifth Third Bank, S.D. Ohio Case No. 1:18-cv-00464.
eans:

35.

KOPELOWITZ OSTROW P.A.
Jeff Ostrow, Esq.
Jonathan M. Streisfeld, Esq.
1 West Las Olas Blvd.
Suite 500
Fort Lauderdale, FL 33301

TYCKO & ZAVAREEI LLP
Andrea Gold, Esq.
Katherine Aizpuru, Esq.
1828 L Street Northwest
Suite 1000
Washington, DC 20036

KALIEL PLLC
Jeffrey Kaliel, Esq.
Sophia Gold, Esq.
1875 Connecticut Avenue, NW
10th Floor
Washington, DC 20009

MINNILLO LAW GROUP CO., LPA
Robb S. Stokar, Esq.
2712 Observatory Avenue
Cincinnati, OH 45208

SPANGENBERG SHIBLEY & LIBER LLP
Stuart E. Scott
1001 Lakeside Avenue East, Suite 1700
Cleveland, OH 44114
36.
37.
District Court for the Southern District of Ohio.

38.
39.

as of the date that the Net Settlement Fund is distributed to Settlement Class Members pursuant to
this Agreement.
40.
occurred:
a.

The Court has entered without material change the Final Approval Order and Final

Judgment; and

000071/01305537_1
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b.

The time for seeking rehearing or appellate or other review has expired, and no

appeal or petition for rehearing or review has been timely filed; or the Settlement is affirmed on
appeal or review without material change, no other appeal or petition for rehearing or review is
pending, and the time period during which further petition for hearing, review, appeal, or certiorari
could be taken has finally expired and relief from a failure to file same is not available.
41.
Settlement Class members for whom Fifth Third Bank has email addresses.
-bearing account to be established by the

42.

Settlement Administrator consistent with the terms and conditions described in Section IV below
and in to which Fifth Third Bank will deposit the Settlement Fund, as defined herein.
43.

Class Counsel and the amount of any Service Award to the Class Representatives. The proposed
Final Approval Order shall be in a form agreed upon by Class Counsel and Fifth Third Bank. In
the event that the Court issues separate orders addressing the foregoing matters, then Final
Approval means the date of the last of such orders.
44.
fairness of the Settlement and whether to approve its terms.
45.
Approval, which shall be in a form agreed upon by the Parties and shall be substantially in the
form attached as an exhibit to the Motion for Final Approval. In the event that the Court issues
separate orders addressing the matters constituting Final Approval, then the Final Approval Order
includes all such Orders.

000071/01305537_1
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46.
open as of the date that the Net Settlement Fund is distributed to Settlement Class Members
pursuant to this Agreement.
eans the form of notice that shall be posted on the Settlement

47.

website created by the Settlement Administrator and shall be available to Settlement Class
members by mail on request made to the Settlement Administrator.
ement Fund, minus Court-approved

48.

-approved Service
Awards to the Class Representatives.
49.

-

Accounts for balance inquiries, withdrawals, deposits, or transfers undertaken at ATMs outside of

50.
Parties will ask the Court to approve in connection with the Motion for Preliminary Approval of
the Settlement.
51.
Notice and consists of Postcard Notice, Email Notice and Long Form Notice which shall be
substantially in the forms as the exhibits attached to the Motion for Preliminary Approval.
52.

-

which the Notice is first mailed, and that ends 30 days before the Final Approval Hearing. The
deadline for the Opt-Out Period will be specified in the Notice.
53.
Defendant collectively.

000071/01305537_1
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54.

Carnell Smith and Lenox Magee.
that shall be sent by mail to

55.

Settlement Class members who did not agree to receive notices by email, or for whom the
Settlement Administrator is unable to send Email Notice using the email address provided by Fifth
Third Bank.
56.
change, the proposed order preliminarily approving the Settlement.
57.
Preliminary Approval approving the Notice Program and authorizing Notice, which shall be
substantially in the form of the exhibit attached to the Motion for Preliminary Approval.
XIII hereof.

58.
59.

s specified in Section XIII

60.

Fifth Third Bank and each of its present, former and

hereof.

future parents, subsidiaries, divisions, affiliates, predecessors, successors, subsidiaries, assigns,
assignees, departments, subdivisions, owners, partners, principals, trustees, creditors,
shareholders, and the present and former officers, directors, managers, and employees (whether
acting in such capacity or individually), agents (alleged, apparent, or actual), insurers, members,
attorneys, advisors, consultants, accountants, representatives, partners, joint venturers,
independent contractors, vendors, wholesalers, resellers, distributors, retailers, predecessors,
successors and assigns of each of them and each person or entity acting or purporting to act for
them or on their behalf.
61.

000071/01305537_1
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of their respective heirs, beneficiaries, successors, executors, estates, administrators, bankruptcy
trustees, guardians, tenants in common, tenants by entireties, and assigns of each of them.
62.
Class Representatives, which are in addition to any payment due to Plaintiffs as Settlement Class
Members.
63.
completely resolve the Action, the terms of which are as set forth in this Agreement.
64.
charges for administering the Settlement and all out-of-pocket and third-party costs and expenses
of the Settlement Administrator assocated with providing notice of the Settlement to the Settlement
Class Members, administering and distributing the Settlement Class Member Payments to the
Settlement Class Members, or otherwise administering or carrying out the terms of the Settlement,
including but not limited to postage and telecommunication costs, and all costs associated with
complying with the Class Action Fairness Act.
KCC Class Action Services, LLC.

65.
66.

Holders of Fifth Third Bank who were assessed one or more Non-Fifth Third ATM Fees during
the Class Period for making
of ATMs or were assessed more than one Non-Fifth Third ATM Fee for undertaking a balance
inquiry during the same ATM visit as a cash withdrawal or other funds transfer. Excluded from
the Settlement Class is Fifth Third Bank, its parents, subsidiaries, affiliates, current officers and
directors; all customers who make a timely election to be excluded; and all judges assigned to this
litigation and their immediate family members.

000071/01305537_1
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67.
Holder included in the Settlement Class who does not opt-out of the Settlement.
68.
the Net Settlement Fund to the Settlement Class Members pursuant to the allocation terms of the
Settlement. The Settlement Class Member Payment will be made to each unique Account assessed
one or more Non-Fifth Third ATM Fees for a balance inquiry undertaken at an ATM outside of
Fifth Th
Settlement Class Member Payment irrespective of how many Non-Fifth Third ATM Fees for
balance inquiries were assessed to a particular Account.
69.

s the $5,200,000.00 common cash fund that Fifth Third

Bank has agreed to pay in full and complete Settlement of this Action. The Settlement Fund must
be funded into the Escrow Account by Fifth Third Bank within 7 days of the entry of the
Preliminary Approval Order. The Settlement Fund will be used to pay Settlement Class Member

Class Representatives ordered by the Court, all Settlement Administration Costs

including all

costs to comply with the Class Action Fairness Act, and any cy pres payment required under this
Agreement. In no event shall Fifth Third Bank be responsible for any payments, costs, fees or
obligations other than payment of the Settlement Fund.
70.
as a means for Settlement Class members to obtain notice of and information about the Settlement,
through and including hyperlinked access to this Agreement, the Long Form Notice, the
Preliminary Approval Order approving this Settlement, and such other documents as the Parties
agree to post or that the Court orders posted on the website. These documents shall remain on the
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Settlement Website at least until Final Approval. The URL of the Settlement Website shall be
www.fifththirdoutofnetworkbalanceinquiryfeelitigation.com, or such other URL as Class Counsel
and Fifth Third Bank agree upon in writing.
III.

Certification of the Settlement Class
71.

For Settlement purposes only, Plaintiffs and Fifth Third Bank agree to ask the Court

to certify the Settlement Class under the Federal Rules of Civil Procedure.
IV.

Settlement Consideration and the Escrow Account
72.

Subject to approval by the Court, under the Settlement, the total consideration to be

provided by Fifth Third Bank shall be $5,200,000.00, inclusive of the amount paid to Settlement

Awards to the Class Representatives, all Settlement Administration Costs, and any cy pres
payment. In no event shall Fifth Third Bank be responsible for any payment, fees, or costs other
than the Settlement Fund of $5,200,000.
73.

All funds held by the Settlement Administrator shall be deemed and considered to

be in custodia legis of the Court, and shall remain subject to the jurisdiction of the Court, until
distributed pursuant to this Agreement.
74.
ing of United States Treasury Reg. § 1.468B-l at all times since
creation of the Escrow Account. All taxes (including any estimated taxes, and any interest or
penalties relating to them) arising with respect to the income earned by the Escrow Account or
otherwise, including any taxes or tax detriments that may be imposed upon Fifth Third Bank, Fifth

Escrow Account for any period during which the Escrow Account does n
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Counsel and Plaintiffs and Class Counsel shall have no liability or responsibility for any of the
Taxes and make no representations as to the taxiblity of any portions of the Settlement Member
Payments to any Settlement Class Member, including Plaintiffs. The Escrow Account shall
indemnify and hold
Counsel harmless for all Taxes (including, without limitation, Taxes payable by reason of any such
indemnification). The Settlement Administrator shall prepare, send, file, and furnish all tax
information reporting forms required for payments made from the Settlement Fund as required by
the Internal Revenue Service pursuant to the Internal Revenue Code and related Treasury
Regulations, including Form 1099s.

The Parties agree to cooperate with the Settlement

Administrator, each other, and their tax attorneys and accountants to the extent reasonably
necessary to carry out the provisions of this paragraph. All interest on the funds in the Settlement
Fund shall accrue to the benefit of the Settlement Class. Any interest shall not be subject to
withholding and shall, if required, be reported appropriately to the Internal Revenue Service by
the Settlement Administrator. The Settlement Administrator is responsible for payment of all taxes
on interest in the Settlement Fund.
V.

Settlement Approval
75.

Upon execution of this Agreement by all Parties, Class Counsel shall promptly

move the Court for an Order granting Preliminary Approval of this Settlement. The proposed
Preliminary Approval Order that will be attached to the motion shall be in a form agreed upon by
Class Counsel and Fifth Third Bank. The motion for Preliminary Approval shall, among other
things, request that the Court: (1) approve the terms of the Settlement as within the range of fair,
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adequate and reasonable; (2) provisionally certify the Settlement Class pursuant to the Federal
Rules of Civil Procedure for settlement purposes only; (3) approve the Notice Program set forth
herein and approve the form and content of the notices of the Settlement; (4) approve the
procedures set forth herein below for Settlement Class members to exclude themselves from the
Settlement Class or to object to the Settlement; (5) stay the Action pending Final Approval of the
Settlement; and (6) schedule a Final Approval Hearing for a time and date mutually convenient

inquiry into the fairness of the Settlement, determine whether it was made in good faith, and
de
and costs, and for Service Awards to the Class Representatives.
VI.

Discovery and Settlement Data
76.

Class Counsel and Fifth Third Bank already have engaged in discovery related to

liability and damages. Within ten business days of Preliminary Approval, Fifth Third Bank shall
provide the Settlement Administrator with the following information, which will be kept strictly
confidential between the Settlement Administrator and Fifth Third Bank, for each Account held
by a Settlement Class Member: (i) name of Account Holder(s); (ii) last known email address if
available; (iii) last known mailing address; and (iv) account number, or a unique indentifer that
can be used to identify each separate Account held by a Settlement Class Member. The Settlement
Administrator shall use the data provided by Fifth Third Bank to make the calculations required
by the Settlement. The Settlement Administrator shall use this information solely for the purpose
of administering the Settlement. Fifth Third Bank will bear the expense of extracting and
analyzing the necessary data.
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VII.

Settlement Administrator
77.

Class Counsel, in consultation with Fifth Third Bank, has selected the Settlement

Administrator. The Settlement Administrator shall administer various aspects of the Settlement as
described in the paragraph immediately following and perform such other functions as are
specified for the Settlement Administrator elsewhere in this Agreement, including, but not limited
to, providing Notice to Settlement Class members, complying with the notice requirements of the
Class Action Fairness Act, and distributing the Settlement Fund as provided herein.
78.

The duties of the Settlement Administrator, in addition to other responsibilities

that are described in the preceding paragraph and elsewhere in this Agreement, are as follows:
a.

Use the name, email, and postal address information for Settlement Class members

provided by Fifth Third Bank in connection with the Notice Program approved by the Court, for
the purpose of mailing the Postcard Notice and sending the Email Notice, and later mailing
distribution checks to Former Account Holder Settlement Class Members, and to Current Account
Holder Settlement Class Members where it is not feasible for Fifth Third Bank to make the

b.

Establish and maintain a Post Office box for the receipt of exclusion requests and

objections;
c.

Establish and maintain the Settlement Website;

d.

Establish and maintain an automated toll-free telephone line for Settlement Class

members to call with Settlement-related inquiries, and answer the frequently asked questions of
Settlement Class members who call with or otherwise communicate such inquiries;
e.

Respond to any mailed Settlement Class member inquiries;

f.

Process all requests for exclusion from the Settlement Class;
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g.

Provide weekly reports to Class Counsel and Fifth Third Bank that summarize the

number of requests for exclusion and/or objections received that week, the total number of
exclusion requests and/or objections received to date, and other pertinent information;
h.

In advance of the Final Approval Hearing, prepare an affidavit or declaration to

submit to the Court confirming that the Notice Program was completed, that the Class Action
Fairness Notice requirements have been met, describing how the Notice Program was completed,
providing the names of each Settlement Class member who timely and properly opted-out from
the Settlement Class, as well as those Settlement Class Members that timely filed objections, and
other information as may be necessary to allow the Parties to seek and obtain Final Approval;
i.

Provide to Fifth Third Bank the amount of the Net Settlement Fund required to

make Settlement Class Member Payments to Current Account Holders by a credit to those

j.

Perform all tax-related services for the Escrow Account as provided in the

Agreement;
k.

Pay invoices, expenses and costs upon approval by Class Counsel and Fifth Third

Bank, as provided in this Agreement;
l.

Provide notice of this Settlement as required under the Class Action Fairness Act,

28 U.S.C. § 1715; and
m.

Any other Settlement-administration-related function at the instruction of Class

Counsel and Fifth Third Bank, including, but not limited to, verifying that the Settlement Fund has
been distributed.
VIII. Notice to Settlement Class Members
79.
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at the direction of Class C
shall implement the Notice Program provided herein, using the forms of Notice approved by the
Court in the Preliminary Approval Order. The Notice shall include, among other information: a
description of the material terms of the Settlement; a date by which Settlement Class members
Class Members may object to the Settlement; the date on which the Final Approval Hearing is
scheduled to occur; and the address of the Settlement Website at which Settlement Class members
may access this Agreement and other related documents and information. Class Counsel and Fifth
Third Bank shall insert the correct dates and deadlines in the Notice before the Notice Program
commences, based upon those dates and deadlines set by the Court in the Preliminary Approval
Order. Notices and publications provided under or as part of the Notice Program shall not bear or
include the Fifth Third Bank logo or trademarks or the return address of Fifth Third Bank, or
otherwise be styled to appear to originate from Fifth Third Bank.
80.

The Notice also shall include a procedure for Settlement Class members to opt-out

of the Settlement Class. A Settlement Class member may opt-out of the Settlement Class at any
time during the Opt-Out Period, provided the opt-out notice is postmarked no later than the last
day of the Opt-Out Period. Any Settlement Class member who does not timely and validly request
to opt-out shall be bound by the terms of this Agreement.
81.

The Notice also shall include a procedure for Settlement Class Members to object
Service

Awards to the Class Representatives
fees and costs, and/or to the Service Award must be mailed to the Clerk of the Court, Class
nt Administrator. For an objection to be
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considered by the Court, the objection must be submitted no later than the last day of the Opt-Out
Period, as specified in the Notice. If submitted by mail, an objection shall be deemed to have been
submitted when posted if received with a postmark date indicated on the envelope if mailed firstclass postage prepaid and addressed in accordance with the instructions. If submitted by private
courier (e.g., Federal Express), an objection shall be deemed to have been submitted on the
shipping date reflected on the shipping label.
82.

For an objection to be considered by the Court, the objection must also set forth:

a.

the name of the Action;

b.
c.

all grounds for the objection, accompanied by any legal support for the objection

d.

the number of times the objector has objected to a class action settlement within the

five years preceding the date that the objector files the objection, the caption of each case in which
the objector has made such objection, and a copy of any orders related to or ruling upon the

e.

the identity of all counsel who represent the objector, including any former or

current counsel who may be entitled to compensation for any reason related to the objection to the
Settlement or fee application;
f.
prior objections that were issued by the trial and appellate courts in each listed case in which the

preceding 5 years;
g.
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whether written or oral
h.

the identity of all counsel (if any) representing the objector who will appear at the

Final Approval Hearing;
i.

a list of all persons who will be called to testify at the Final Approval Hearing in

support of the objection;
j.

a statement confirming whether the objector intends to personally appear and/or

testify at the Final Approval Hearing; and
k.
Class Counsel and/or Fifth Third Bank may conduct limited discovery on any objector consistent
with the Federal Rules of Civil Procedure. The notices shall state that objectors may speak at the
Final Approval Hearing if present regardless of whether they submitted a written objection.
83.

Notice shall be provided to Settlement Class members in three different ways:

Email Notice to Account Holders for whom Fifth Third Bank has provided email addresses;
Postcard Notice sent by U.S. mail to Account Holders for whom Fifth Third Bank does not have
valid email addresses or for whom Email Notice bounces back as undeliverable; and Long Form
Notice, which will be written in both English and Spanish, and shall be available on the Settlement

Not all Settlement Class members will receive all forms of Notice, as detailed herein.
84.

As detailed above in Section VI, Fifth Third Bank will provide the Settlement

Administrator with the Settlement Class membership list. Once the Settlement Administrator has
the Settlement Class membership list, the Settlement Administrator shall run the physical
addresses through the National Change of Address Database and shall mail the Postcard Notice
to Settlement Class Members receiving that form of Notice. For jointly held Accounts, the
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Postcard Notice will be addressed to all Account Holders and mailed to the primary Account
Holder listed on an Account. The Settlement Administrator shall also send out Email Notice to all
Settlement Class members receiving Notice by that method. The Settlement Administrator shall
hat is
calculated to avoid being caught and excluded by spam filters or other devices intended to block
mass email. For jointly held accounts, Email Notice will be addressed to all Account Holders and
sent to the primary Account Holder listed on the account.
85.

The Settlement Administrator shall perform reasonable address traces for all

Postcard Notices that are returned as undeliverable.
to run addresses of returned postcards through the Lexis/Nexis database that can be utilized for
such purpose.

No later than 60 days before the Final Approval Hearing, the Settlement

Administrator shall complete the re-mailing of Postcard Notice to those Settlement Class members
whose new addresses were identified as of that time thr

-mailing

The Settlement Administrator shall also send Postcard Notice to all Settlement Class
members whose emails were returned as undeliverable and complete such Notice pursuant to the
deadlines described herein as they relate to the Notice Re-mailing Process.
86.

The Notice Program shall be completed no later than 60 days before the Final

Approval Hearing.
87.

Within the provisions set forth in this Section VIII, further specific details of the

Notice Program shall be subject to the agreement of Class Counsel and Fifth Third Bank.
IX.

Final Approval Order and Judgment
88.

request to the Court for a scheduled date on which the Final Approval Hearing will occur.
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Plaintiffs shall file their Motion for Final Approval of the Settlement (after review by Counsel for

Class Representatives, no later than 45 days before the Final Approval Hearing. At the Final

Awards for the Class Representatives
at the Final Approval Hearing from any Settlement Class Members (or their counsel) who object
and costs, or the Service
Awards, provided the objector(s) submitted timely objections that meet all of the requirements
listed in the Agreement.
89.

At or following the Final Approval Hearing, the Court will determine whether to

enter the Final Approval Order granting Final Approval of the Settlement and entering final
judgment thereon
and the Service Awards. The proposed Final Approval Order shall be in a form agreed upon by
Class Counsel and Fifth Third Bank. Such proposed Final Approval Order shall, among other
things:
a.

Determine that the Settlement is fair, adequate, and reasonable;

b.

Finally certify the Settlement Class for settlement purposes only;

c.

Determine that the Notice provided satisfies due process requirements;

d.

Enter judgment dismissing the Action with prejudice;

e.

Bar and enjoin all Releasing Parties from asserting any of the Released Claims

hereof, bar and enjoin all Releasing Parties from pursuing any Released Claims against Fifth Third
Bank or any of the Released Parties, including during any appeal from the Final Approval Order,
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f.

Release Fifth Third Bank and the Released Parties from the Released Claims; and

g.
Agreement, including Fifth Third Bank, all Settlement Class Members, and all objectors, to
administer, supervise, construe, and enforce this Agreement in accordance with its terms.
X.

Distribution of Settlement Fund
90.

Payments shall be made from the Settlement Fund as follows:

a.
costs, as determined and approved by the Court, shall be paid solely from the Settlement Fund
within 5 days after entry of the Final Approval Order. Class Counsel shall apply for an award of
of up to 33.33% of the Settlement Fund, plus reimbursement of reasonable litigation
costs, to be approved by the Court. The fees and expense award shall constitute full satisfaction
of any obligation on the part of Fifth Third Bank to pay any person, attorney, or law firm for costs,

Settlement Class in this Action. Fifth Third Bank shall have no responsibity for any allocation and
no liablity whatsoever to any person or entity claiming any share of the funds to be distributed.

fees shall not prevent the Settlement from becoming effective, nor shall it be a grounds for
termination of the Settlement.
b.

Service Award. Subject to Court approval, the Class Representatives shall each be

entitled to receive a Service Award of up to $5,000.00 for their roles as Class Representatives. The
Service Awards shall be paid no later than 10 days after the Effective Date. The Parties agree that
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prevent the Settlement from becoming effective, nor shall it be a ground for termination of the
Settlement.
c.
and costs, including all costs associated with complying with the Class Action Fairness Act, shall
be paid solely out of the Settlement Fund and shall be paid within 10 days after invoicing to and
approval by the Parties. In the event the Final Approval Order is not entered or this Agreement is
terminated pursuant to the termination provisions below, Fifth Third Bank agrees to cover any
costs incurred and fees charged by the Settlement Administrator prior to the denial of Final
Approval or the termination of this Agreement.
d.

Settlement Class Member Payments. Settlement Class Member Payments from the

Net Settlement Fund shall be made no later than 45 days after the Effective Date, as follows:
i. Within ten days of Final Approval, the Settlement Administrator shall provide to
Fifth Third Bank the amount determined to be due to each Account and a list of the
Settlement Class Members who are entitled to receive Settlement Class Member
Payments, along with the unique identifier associated with those Settlement Class

shall be considered conclusive as to which Settlement Class Members are entitled to
receive a Settlement Class Member Payment.
ii. For those Settlement Class Members who are Current Account Holders at the time
of the distribution of the Settlement Fund, a credit in the amount of the Settlement
Class Member Payment each unique Account is entitled to receive shall be applied
to each unique Account. The credits shall be made by Fifth Third Bank. Within 3
business days of making the credits and confirming to Class Counsel and the
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Settlement Administrator the Accounts who received the credits and the total
amount of the credits, the Settlement Administrator will reimburse Fifth Third Bank
from the Settlement Fund the amount of the credits.
iii. For those Settlement Class Members who are Former Account Holders at the time
of the distribution of the Net Settlement Fundor for Current Account Holders where
direct deposit is not feasible or successful, a check in the amount of the Settlement
Class Member Payment, in a form approved by Class Counsel and Fifth Third
y the Settlement Administrator to the address used
to provide the Notice, or at such other address as designated by the Settlement Class
Member. For jointly held accounts, checks will be payable to all Account Holders,
and will be mailed to the first/primary Account Holder listed on the Account. The
Settlement Administrator will make reasonable efforts to locate the proper address
for any check returned by the Postal Service as undeliverable and will re-mail it once
to the updated address or, in the case of a jointly held account, and in the Settlement

Settlement Class Member shall have 180 days to negotiate the check. Any checks
uncashed after 180 days shall be distributed pursuant to Section XII. In the event of
any complications arising in connection with the issuance or cashing of a check, the
Settlement Administrator shall provide written notice to Class Counsel and Fifth
ons from Class Counsel and Fifth

dispute using the best practices and procedures to ensure that the funds are fairly and
properly distributed to Settlement Class Member entitled to receive them.

000071/01305537_1

25

Case: 1:18-cv-00464-DRC-SKB Doc #: 127-1 Filed: 05/24/21 Page: 26 of 44 PAGEID #: 1233

iv. As set forth in Section XII, the Parties agree that Fifth Third Bank is entitled to
receive up to $200,000 from uncashed checks, defined herein as Residual Funds (as
defined below), as reimbursement for a portion of the Settlement Administration
Costs that are included in the Settlement Fund. With the exception of up to
$200,000.00 in reimburseable Settlement Administration Costs, in no event shall
any portion of the Settlement Fund revert to Fifth Third Bank.
XI.

Calculation of Automatic Distributions from Net Settlement Fund
91.

The determination as to Fifth Third Bank customers and the number of Accounts

charged a Non-Fifth Third ATM Fee for a balance inquiry during the Class Period shall be done
by Fifth Third Bank. The methodology provided for herein will be applied to the data as
consistently, sensibly, and conscientiously as reasonably possible, recognizing and taking into
consideration the nature and completeness of the data and the purpose of the computations.
Consistent with its contractual, statutory, and regulatory obligations to maintain security and

such additional data and information as may reasonably be needed by Class Counsel and its expert
to confirm and/or effectuate the calculations and allocations contemplated by this Agreement.
92.

The Settlement Class Member Payment shall be the same amount for each unique

Account assessed a Non-Fifth Third ATM Fee for a balance inquiry made at an ATM outside Fifth

93.

The amount of the Settlement Class Member Payment from the Net Settlement

Fund to which Settlement Class Members are entitled (subject to the availability of data) is to be
determined using the following methodology or such other methodology as would have an
equivalent result:
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a.

All Accounts held by Settlement Class Members will be identified for which Fifth

Third Bank assessed one or more Non-Fifth Third ATM Fees for balance inquiries undertaken at

b.

The Net Settlement Fund will then be divided by the total number of unique

Accounts, which shall yield the amount of each Settlement Class Member Payment. For
clarification, the Settlement Class Members for jointly held accounts will receive only one
Settlement Class Member Payment per unique Account and each Settlement Class Member
Payment will be the same, regardless of how many Non-Fifth Third ATM Fees were assessed
against a unique Account for undertaking balance inquiries at ATMs outside of Fifth Third
network of ATMs.
94.

The Parties agree the foregoing allocation formula is exclusively for purposes of

computing, in a reasonable and efficient fashion, the amount of the Settlement Class Member
Payment. The fact that this allocation formula will be used is not intended (and shall not be used)
for any other purpose or objective whatsoever.
95.

The total damages at stake in the litigation and other information relevant to the
including the

costs and Service Awards.
XII.

Disposition of Residual Funds
96.

If the check issued to a Settlement Class Member is not deposited or cashed within

180 days after the check is mailed, (a) the check will be null and void; and (b) the Settlement Class
Member will be barred from receiving a further Settlement Class Member Payment under this
Settlement. Within one year after the date the Settlement Administrator mails the first Settlement
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a.

First, any Residual Funds up to $200,000.00 shall be payable to Fifth Third Bank

as reimbursement for a portion of the Settlement Administration Costs paid as part of the
Settlement Fund.
b.

Second, in the event that, after payment of a. above, there are still Residual Funds

in the Settlement Fund Account after all the distributions required by this Agreement, at the
election of Class Counsel and Counsel for Fifth Third Bank and subject to the approval of the
Court, the funds may be distributed to Settlement Class Members via a secondary distribution. If
the costs of preparing, transmitting and administering such subsequent payments pursuant to this
Section are not feasible and practical to make secondary distributions economically viable or other
specific reasons exist that would make such further distributions impossible or unfair, Class
Counsel and Fifth Third Bank
a cy pres
Personal Financial Literacy (https://www.jumpstart.org/) as the cy pres recipient.
XIII. Releases
97.

On the Effective Date, the Releasing Parties shall automatically be deemed to have

fully and irrevocably released and forever discharged the Released Parties, of and from any and
all liabilities, rights,
losses and remedies, whether known or unknown, existing or potential, suspected or unsuspected,
liquidated or unliquidated, legal, statutory, or equitable, based on contract, tort or any other theory,
including, but not limited to, conduct which is negligent, intentional, with or without malice or a
breach of any duty, law, or rule, that result from, arise out of, are based upon, or relate to the
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conduct, omissions, duties or matters alleged in the Action through the date an order preliminarily
approving the Settlement Agreement is entered by the Court

specifically the practice of charging

a Nonof ATMs, or for charging multiple Non-Fifth Third ATM Fees when a balance inquiry is
undertaken during the same ATM visit as a withdrawal or other funds transfer

or that were or

could have been claimed, raised, or alleged in this Action to the extent they arise from or relate to
charging NonTroy Howards
v Fifth Third Bank, Case No. 1:18-CV-00869-MRB (S.D. Ohio), are not part of the Released
Claims.
98.

Each Settlement Class Member is barred and permanently enjoined from bringing

on behalf of themselves, or through any person purporting to act on their behalf or purporting to
assert a claim under or through them, any of the Released Claims against Fifth Third Bank or any
of the Released Parties in any forum, action, or proceeding of any kind.
99.

With respect to all Released Claims, by operation of Final Approval of the

Settlement, Plaintiffs and each of the other Settlement Class Members agree that they are expressly
waiving and relinquishing to the fullest extent permitted by law (a) the provisions, rights and
benefits conferred by Section 1542 of the California Civil Code, which provides:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE
RELEASE AND THAT, IF KNOWN BY HIM OR HER WOULD HAVE
MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE
DEBTOR OR RELEASED PARTY
and (b) any law of any state or territory of the United States, federal law or principle of common
law, or of international or foreign law, that is similar, comparable or equivalent to Section 1542 of
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the California Civil Code.
100.

Plaintiffs or any Settlement Class Member may hereafter discover facts other than

or different from those that he/she knows or believes to be true with respect to the subject matter
of the claims released herein, or the law applicable to such claims may change. Nonetheless, each
of those individuals expressly agrees that, as of the Effective Date, he/she shall have automatically
and irrevocably waived and fully, finally, and forever settled and released any known or unknown,
suspected or unsuspected, asserted or unasserted, liquidated or unliquidated, contingent or noncontingent claims with respect to all of the matters described in or subsumed by herein. Further,
each of those individuals agrees and acknowledges that he/she shall be bound by this Agreement,
including by the release herein and that all of their claims in the Action shall be dismissed with
prejudice and released, whether or not such claims are concealed or hidden; without regard to
subsequent discovery of different or additional facts and subsequent changes in the law; and even
if he/she never receives actual notice of the Settlement and/or never receives a distribution of funds
or credits from the Settlement.
101.

Nothing in this Agreement shall operate or be construed to release any claims or

rights that Fifth Third Bank has to recover any past, present or future amounts that may be owed
by Plaintiffs or by any Settlement Class Member on his/her accounts, loans or any other debts with
Fifth Third Bank, pursuant to the terms and conditions of such accounts, loans, or any other debts.
Likewise, nothing in this Agreement shall operate or be construed to release any defenses or rights
of set-off that Plaintiffs or any Settlement Class Member has, other than with respect to the
Released Claims, in the event Fifth Third Bank and/or its assigns seeks to recover any past, present
or future amounts that may be owed by Plaintiffs or by any Settlement Class Member on his/her
accounts, loans or any other debts with Fifth Third Bank, pursuant to the terms and conditions of

000071/01305537_1

30

Case: 1:18-cv-00464-DRC-SKB Doc #: 127-1 Filed: 05/24/21 Page: 31 of 44 PAGEID #: 1238

such accounts, loans, or any other debts.
XIV.
102.
Settlement Fund,

Class Counsel shall be payable solely out of the Settlement Fund within five days of the Final
prove, in whole or in part, any
effective, nor
shall it be grounds for termination.
103.
designated by Class Counsel.
shall be made as unanimously designated in writing by Class Counsel, or, in failure of such
designation, as determined by the Court. After the fees, costs and expenses have been paid, Class

fees, costs, and expenses to that firm as unanimously agreed by Class Counsel or as determined
by the Court. Fifth Third Bank shall have no responsibility for any allocation, and no liability
whatsoever to any person or entity claiming any share of the funds to be distributed for payment
of attorney
specifically described herein.
104.
award is reduced following an appeal, each counsel and their law firms who have received any

fees, costs and expenses of Class Counsel. If the Effective Date does not occur, Class Counsel
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shall immediately repay into the Settlement Fund the entirety of all attorneys’ fees, costs and
expenses of Class Counsel. If the attorneys’ fees or expenses award is reduced, Class Counsel
shall immediately repay into the Settlement Fund the amount equal to the reduction ordered by the
appellate court. Further, each counsel and their law firm consents to the jurisdiction of the Court
for the enforcement of this provision.
105.

As stated above, Class Counsel will apply to the Court to approve a Service Award

to the Plaintiffs in the amount of $5,000.00 each from the Settlement Fund. The Service Awards
shall be paid to the Class Representatives in addition to the Settlement Class Member Payment.
Fifth Third Bank agrees not to oppose Class Counsel’s request for the Service Awards. The Parties
agree that the Court’s failure to approve the Service Awards, in whole or in part, shall not prevent
the Agreement from becoming Effective, nor shall it be grounds for termination.
106.

The Parties negotiated and reached agreement regarding attorneys’ fees and costs,

and the Service Awards, only after reaching agreement on all other material terms of this
Settlement. Fifth Third agrees it does not have standing to object to an award of costs, attorneys’
fees of up to 33.33% of the Settlement Fund, and Service Awards of up to $5000 to each of the
Class Representatives from the Settlement Fund.
XV.

Termination of Settlement
107.

This Agreement shall be subject to and is expressly conditioned on the occurrence

of all of the following events:
a.

The Court has entered the Preliminary Approval Order, as required by Section V

b.

The Court has entered the Final Approval Order as required by Section IX, above,

above;

and all objections, if any, to such Order are overruled, and all appeals taken from such Order are
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resolved in favor of approval; and
c.

The Effective Date has occurred.

108.

If all of the conditions specified in Paragraph 107 are not met, then this Agreement

shall be cancelled and terminated
109.

In the event that the Court does not enter the Final Approval Order in materially

the same form as what the Parties agree to and submit to the Court, Fifth Third Bank has the right
to terminate this Agreement and the Settlement and will have no further obligations under the
Agreement. Fifth Third Bank shall also have the option to terminate this Agreement if 1% or more
of the total Settlement Class members opt-out. Fifth Third Bank shall notify Class Counsel and the
Court of its intent to terminate this Agreement pursuant to this Section XV within 10 business days
after the Court fails to enter the Final Approval Order in materially the same form as to what the
Parties agreed or the end of the Opt-Out Period, or the option to terminate shall be considered
waived.
110.

In the event this Agreement is terminated or fails to become effective, then the

Parties shall be restored to their respective positions in this case as they existed as of the date of
the execution of this Agreement. In such event, the terms and provisions of this Agreement shall
have no further force and effect with respect to the Parties and shall not be used in this case or in
any other action or proceeding for any other purpose, and any order entered by this Court in
accordance with the terms of this Agreement shall be treated as vacated, nunc pro tunc.
XVI.

Effect of a Termination
111.

The grounds upon which this Agreement may be terminated are set forth herein

above. In the event of a termination, this Agreement shall be considered null and void; all of
under the Settlement shall cease
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to be of any force and effect; any amounts in the Escrow Account shall be returned to Fifth Third
Bank; and the Parties shall return to the status quo ante in the Action as if the Parties had not
entered into this Agreement
respective pre-Settlement rights, claims, and defenses will be retained and preserved.
112.

Certification of the Settlement Class for settlement purposes shall have no bearing

in deciding whether the claims asserted in the Action are or were appropriate for class treatment
in the absence of settlement. If this Agreement terminates or is nullified, the provisional class
certification shall be vacated by its terms, and the Action shall revert to the status that existed
before execution of this Settlement Agreement. Thereafter, Plaintiffs shall be free to pursue any
claims available to them, and Fifth Third Bank shall be free to assert any defenses available to it,
including but not limited to, denying the suitability of this case for class treatment. Nothing in this
Agreement shall be argued or deemed to estop any Party from the assertion of such claims and
defenses.
113.

In the event the Settlement is terminated in accordance with the provisions of this

Agreement, any discussions, offers, or negotiations associated with this Settlement shall not be
discoverable or offered into evidence or used in the Action or any other action or proceeding for
any purpose. In such event, all Parties to the Action shall stand in the same position as if this
Agreement had not been negotiated, made, or filed with the Court.
XVII. No Admission of Liability
114.

Fifth Third Bank continues to dispute its liability for the claims alleged in the

Action, and maintains that its Non-Fifth Third ATM Fee assessment practices and representations
concerning those practices complied, at all times, with applicable laws and regulations and the
terms of the Account agreements with its customers. Fifth Third Bank does not admit any liability
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or wrongdoing of any kind, by this Agreement or otherwise. Fifth Third Bank has agreed to enter
into this Agreement to avoid the further expense, inconvenience, and distraction of burdensome
and protracted litigation, and to be completely free of any further claims that were asserted or could
possibly have been asserted in the Action.
115.

Class Counsel believe that the claims asserted in the Action have merit, and they

have examined and considered the benefits to be obtained under the proposed Settlement set forth
in this Agreement, the risks associated with the continued prosecution of this complex, costly and
time-consuming litigation, and the likelihood of success on the merits of the Action. Class Counsel
fully investigated the facts and law relevant to the merits of the claims, conducted significant
discovery, and conducted independent investigation of the challenged practices. Class Counsel
concluded that the proposed Settlement set forth in this Agreement is fair, adequate, reasonable,
and in the best interests of the Settlement Class members.
116.

The Parties understand and acknowledge that this Agreement constitutes a

compromise and settlement of disputed claims. No action taken by the Parties either previously
or in connection with the negotiations or proceedings connected with this Agreement shall be
deemed or construed to be an admission of the truth or falsity of any claims or defenses heretofore
made, or an acknowledgment or admission by any party of any fault, liability, or wrongdoing of
any kind whatsoever.
117.

Neither the Settlement, nor any act performed or document executed pursuant to or

in furtherance of the Settlement: (a) is or may be deemed to be, or may be used as, an admission
of, or evidence of, the validity of any claim made by the Plaintiffs or Settlement Class members,
or of any wrongdoing or liability of the Released Parties; or (b) is or may be deemed to be, or may
be used as, an admission of, or evidence of, any fault or omission of any of the Released Parties,
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in the Action or in any proceeding in any court, administrative agency, or other tribunal.
118.

In addition to any other defenses Fifth Third Bank may have at law, in equity, or

otherwise, to the extent permitted by law, this Agreement may be pleaded as a full and complete
defense to, and may be used as the basis for an injunction against, any action, suit or other
proceeding that may be instituted, prosecuted or attempted in breach of this Agreement or the
Releases contained herein.
XIX. Miscellaneous Provisions
119.

Gender and Plurals. As used in this Agreement, the masculine, feminine or neuter

gender, and the singular or plural number, shall each be deemed to include the others whenever
the context so indicates.
120.

Binding Effect. This Agreement shall be binding upon, and inure to the benefit of,

the successors and assigns of the Releasing Parties and the Released Parties.
121.

No Press Releases. Neither Party shall issue any press release or shall otherwise

initiate press coverage of the Settlement. If contacted, a Party may respond generally by saying
that they are happy the Settlement was reached and that it is a fair and reasonable result.
122.

Cooperation of Parties. The Parties to this Agreement agree to cooperate in good

faith to prepare and execute all documents, to seek Court approval, uphold Court approval, and do
all things reasonably necessary to complete and effectuate the Settlement described in this
Agreement.
123.

Obligation To Meet And Confer. Before filing any motion in the Court raising a

dispute arising out of or related to this Agreement, the Parties shall consult with each other and
certify to the Court that they have consulted.
124.

Integration. This Agreement constitutes a single, integrated written contract

expressing the entire agreement of the Parties relative to the subject matter hereof. No covenants,
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agreements, representations, or warranties of any kind whatsoever have been made by any Party
hereto, except as provided for herein.
125.

No Conflict Intended.

Any inconsistency between the headings used in this

Agreement and the text of the paragraphs of this Agreement shall be resolved in favor of the text.
126.

Governing Law. Except as otherwise provided herein, the Agreement shall be

construed in accordance with, and be governed by, the laws of the State of Ohio, without regard
to the principles thereof regarding choice of law.
127.

Counterparts. This Agreement may be executed in any number of counterparts,

each of which shall be deemed an original, but all of which together shall constitute one and the
same instrument, even though all Parties do not sign the same counterparts. Original signatures
are not required. Any signature or electronic signature submitted by facsimile or through email of
an Adobe PDF shall be deemed an original.
128.

Jurisdiction.

The Court shall retain jurisdiction over the implementation,

enforcement, and performance of this Agreement, and shall have exclusive jurisdiction over any
suit, action, proceeding or dispute arising out of or relating to this Agreement that cannot be
resolved by negotiation and agreement by counsel for the Parties.

The Court shall retain

jurisdiction with respect to the administration, consummation, and enforcement of the Agreement.
The Court shall also retain jurisdiction over all questions and/or disputes related to the Notice
Program and the Settlement Administrator. As part of the agreement to render services in
connection with this Settlement, the Settlement Administrator shall consent to the jurisdiction of
the Court for this purpose. The Court shall retain jurisdiction ove
injunction barring and enjoining all Releasing Parties from asserting any of the Released Claims
and from pursuing any Released Claims against Fifth Third Bank or any of the Released Parties at
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any time, including during any appeal from the Final Approval Order.
129.

Notices. All notices to Class Counsel provided for herein, shall be sent by email

with a hard copy sent by overnight mail to:
KOPELOWITZ OSTROW P.A.
Jeff Ostrow
1 West Las Olas Blvd., Suite 500
Fort Lauderdale, Florida 33301
Email: ostrow@kolawyers.com
Class Counsel
TYCKO & ZAVAREEI LLP
Andrea Gold, Esq.
1828 L Street Northwest
Suite 1000
Washington, DC 20036
Email: agold@tzlegal.com
Class Counsel
KALIEL PLLC
Jeffrey Kaliel, Esq.
1875 Connecticut Avenue Northwest
10th Floor
Washington, DC 20009
Email: jkaliel@kalielpllc.com
Class Counsel
MINNILLO LAW GROUP CO., LPA
Robb S. Stokar, Esq.
2712 Observatory Avenue
Cincinnati, Ohio 45208
Email: rss@mlg-lpa.com
Class Counsel
BAKER & HOSTETLER LLP
Julie Singer Brady, Esq.
SunTrust Center, Suite 2300
200 South Orange Avenue Orlando, FL 32801-3432
Email: jsingerbrady@bakerlaw.com
BAKER & HOSTETLER LLP
Ted T. Martin
Carrie Dettmer Slye
312 Walnut Street, Suite 3200
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Cincinnati, OH 45202-4074
Email: tmartin@bakerlaw.com
cdettmerslye@bakerlaw.com
Counsel for Fifth Third Bank
The notice recipients and addresses designated above may be changed by written notice. Upon
the request of any of the Parties, the Parties agree to promptly provide each other with copies of
objections, requests for exclusion, or other filings received as a result of the Notice Program.
130.

Modification and Amendment. This Agreement may not be amended or modified,

except by a written instrument signed by Class Counsel and counsel for Fifth Third Bank and, if
the Settlement has been approved preliminarily by the Court, approved by the Court.
131.

No Waiver. The waiver by any Party of any breach of this Agreement by another

Party shall not be deemed or construed as a waiver of any other breach, whether prior, subsequent,
or contemporaneous, of this Agreement.
132.

Authority. Class Counsel (for the Plaintiffs and the Settlement Class Members),

and counsel for Fifth Third Bank (for Fifth Third Bank), represent and warrant that the persons
signing this Agreement on their behalf have full power and authority to bind every person,
partnership, corporation or entity included within the definitions of Plaintiffs and Fifth Third Bank
to all terms of this Agreement. Any person executing this Agreement in a representative capacity
represents and warrants that he or she is fully authorized to do so and to bind the Party on whose
behalf he or she signs this Agreement to all of the terms and provisions of this Agreement.
133.

Agreement Mutually Prepared. Neither Fifth Third Bank nor Plaintiffs, nor any of

them, shall be considered to be the drafter of this Agreement or any of its provisions for the purpose
of any statute, case law, or rule of interpretation or construction that would or might cause any
provision to be construed against the drafter of this Agreement.
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134.

Independent Investigation and Decision to Settle. The Parties understand and

acknowledge that they: (a) have performed an independent investigation of the allegations of fact
and law made in connection with this Action; and (b) that even if they may hereafter discover facts
in addition to, or different from, those that they now know or believe to be true with respect to the
subject matter of the Action as reflected in this Agreement, that will not affect or in any respect
limit the binding nature of this Agreement. Fifth Third Bank has provided and is providing
information that Plaintiffs reasonably requested to identify Settlement Class members and the
alleged damages they incurred. Both Parties recognize and acknowledge that they and/or their
experts reviewed and analyzed data for a subset of the time at issue and that they and/or their
experts used extrapolation to make certain determinations, arguments, and settlement positions.
The Parties agree that this Settlement is reasonable and will not attempt to renegotiate or otherwise
void or invalidate or terminate the Settlement irrespective of what any unexamined data later
with this Action pursuant

shows.

to the terms of this Agreement now and thus, in furtherance of their intentions, the Agreement
shall remain in full force and effect notwithstanding the discovery of any additional facts or law,
or changes in law, and this Agreement shall not be subject to rescission or modification by reason
of any changes or differences in facts or law, subsequently occurring or otherwise.
135.

Assignment; Third Party Beneficiaries. This Agreement shall not inure to the

benefit of any third party, and none of the rights, commitments, or obligations recognized under
this Settlement Agreement may be assigned by any member of the Settlement Class without the
express written consent of the other Parties.
136.

Communications. Any communications to the Parties relating to this Settlement

Agreement shall be sent to all counsel signing this Agreement on behalf of the Parties.
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137.

Calculation of Time. All time listed in this Agreement is in calendar days. Time

is calculated by (a) excluding the day of the event that triggers the period; (b) counting every day,
including intermediate Saturdays, Sundays, and legal holidays; and (c) including the last day of
the period, but if the last day is a Saturday, Sunday, or legal holiday, the period continues to run
until the end of the next day that is not a Saturday, Sunday, or legal holiday.
138.

Receipt of Advice of Counsel. Each Party acknowledges, agrees, and specifically

warrants that he, she or it has fully read this Agreement and the Release contained herein, received
independent legal advice with respect to the advisability of entering into this Agreement and the
Releases, and the legal effects of this Agreement and the Releases, and fully understands the effect
of this Agreement and the Release.
Signature Page to Follow
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Dated: _________________________

__________________________________
Carnell Smith
Plaintiff

Dated: _________________________

__________________________________
Lenox Magee
Plaintiff

Dated: _________________________

__________________________________
Jeff Ostrow, Esq.
KOPELOWITZ OSTROW P.A.
Class Counsel

Dated:_________________________

__________________________________
Andrea Gold, Esq.
TYCKO & ZAVAREEI LLP
Class Counsel

Dated:_________________________

__________________________________
Jeffrey Kaliel, Esq.
KALIEL PLLC
Class Counsel

Dated: _________________________

__________________________________
Stuart Scott, Esq.
SPANGENBERG SHIBEY & LIBER LLP
Class Counsel

Dated: _________________________

__________________________________
Robb S. Stokar, Esq.
MINNILLO LAW GROUP CO., LPA
Class Counsel

Dated: ________________________

FIFTH THIRD BANK
__________________________________
By: ____________________
ITS _____________________

Feb. 1, 2021
Dated: ________________________
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Dated: _________________________

__________________________________
Carnell Smith
Plaintiff
ff

Dated: _________________________

_____________________
__________________________________
Lenox Magee
Plaintiff

Dated: _________________________

__________________________________
Jeff Ostrow, Esq.
KOPELOWITZ OSTROW P.A.
Class Counsel

Dated:_________________________

__________________________________
Andrea Gold, Esq.
TYCKO & ZAVAREEI LLP
Class Counsel

Dated:_________________________

__________________________________
Jeffrey Kaliel, Esq.
KALIEL PLLC
Class Counsel

Dated: _________________________

__________________________________
Stuart Scott, Esq.
SPANGENBERG SHIBEY & LIBER LLP
Class Counsel

Dated: _________________________

__________________________________
Robb S. Stokar, Esq.
MINNILLO LAW GROUP CO., LPA
Class Counsel

Dated: ________________________

FIFTH THIRD BANK
__________________________________
By: ____________________
ITS _____________________

Feb. 1, 2021
Dated: ________________________
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Aaron Stucky

Feb. 1, 2021

Digitally signed by Aaron
Stucky
Date: 2021.02.01 11:53:55
-05'00'
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION
CARNELL SMITH, on behalf of himself
and others similarly situated,

Case No.: 1:18-cv-00464
Judge Douglas R. Cole
Magistrate Judge Stephanie K. Bowman

Plaintiffs,
vs.
FIFTH THIRD BANK,
Defendant.
LENOX MAGEE, on behalf of himself and
others similarly situated,

Case No.: 1:18-cv-00464

Plaintiffs,
vs.
FIFTH THIRD BANK,
Defendant.

JOINT DECLARATION IN SUPPORT OF MOTION FOR FINAL APPROVAL AND
MOTION FOR ATTORNEYS’ FEES, EXPENSE REIMBURSEMENT, AND SERVICE
AWARDS
We, Jeffrey D. Kaliel, Jeff Ostrow, Andrea Gold, Robb Stokar, and Stuart Scott, declare:
1.

We are Class Counsel of record for Plaintiffs Carnell Smith and Lenox Magee and the

proposed Settlement Class in the above-captioned matters. We submit this Joint Declaration in
support of Plaintiffs’ Unopposed Motion for Final Approval of Class Action Settlement and Motion
for Attorneys’ Fees, Expenses and Class Representative Service Awards.
Experience
2.

The Settlement in this action provides meaningful relief to Settlement Class Members

and was made possible only by Class Counsel’s extensive experience in class action litigation in general

1
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and in litigation against financial institutions in particular.
3.

Class Counsel have emerged as leaders in nationwide litigation against financial

institutions over the assessment of improper fees. As detailed in Class Counsel’s firm resumes,
attached hereto as Exhibits A-F, Class Counsel also have extensive experience in a wide range of
consumer protection litigation in Ohio and around the country.
Kaliel Gold PLLC
4.

Kaliel Gold PLLC (“KG”) has extensive experience in consumer protection class

actions in both state and federal court and has represented accountholders in hundreds of class actions
against financial institutions.
5.

Mr. Kaliel has been appointed lead Class Counsel in numerous nationwide and state-

specific class actions. In that capacity, Mr. Kaliel has won contested class certification motions,
defended dispositive motions, engaged in data-intensive discovery, and worked extensively with
economics and information technology experts to build damages models. Mr. Kaliel has also
successfully resolved numerous class actions by settlement, resulting in hundreds of millions of dollars
in relief for millions of class members.
6.

Mr. Kaliel and his colleague Sophia Gold are currently class counsel in numerous

ongoing putative class action lawsuits. Additionally, KG has been named class counsel or settlement
class counsel in numerous class actions including, inter alia, Figueroa v. Capital One, N.A. et al., No. 3:18cv-00692 (S.D. Cal.); Roberts v. Capital One, No. 1:16-cv-04841 (S.D.N.Y.); Liggio v. Apple Federal Credit
Union, No. 18-cv-01059 (E.D. Va.); Walters v. Target Corporation, No. 3:16-CV-01678-L-MDD (S.D.
Cal.); Robinson v. First Hawaiian Bank, Civil No.17-1-0167-01-GWBC (1st Cir. Haw.); Brooks v. Canvas
Credit Union, 2019CV30516 (Denver Cnty., Colo. Dist. Ct); Martin v. L&N Federal Credit Union, No.
19-CI-002873 (Jefferson Cir. Ct., Tenn.); Lambert v Navy Federal Credit Union, No. 1:19-cv-00103 (E.D.
Va.); Perks v Activehouse d/b/a Earnin, No. 5:19-cv-05543 (N.D. Cal.); and White v Members 1st Credit
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Union, No. 1:19-cv-00556 (M.D. Pa.). Mr. Kaliel and Ms. Gold’s biographies and experience are further
detailed in the firm’s resume, attached hereto as Exhibit A.
Minnillo Law Group Co., LPA (fka Minnillo & Jenkins Co., LPA)
7.

Christian A. Jenkins spent over 20 years litigating class action cases on behalf of both

workers and consumers before being elected as a judge in the Hamilton County, Ohio Court of
Common Pleas. He has been appointed lead counsel in numerous state and national class matters. In
that capacity, Mr. Jenkins has vigorously fought and prevailed on various motions for class
certification. Further, and to the benefits of those he represents, Mr. Jenkins has defeated motions to
dismiss at various stages of the proceedings. Individual litigants and class members across the country
have benefitted from Mr. Jenkins’ litigation efforts.
8.

Mr. Jenkins and Mr. Stokar have, individually and together, been named class counsel

in numerous matters, including but not limited to: Sunyak v. City of Cincinnati, et al. (S.D. Ohio
Case No. 11-cv-00445), Kidd v. Rally’s, Inc. (S.D. Ohio Case No. 12-cv-00157), In Re: Verizon
Wireless Data Charges Litigation, (D.N.J. Case No. 3:2010-cv-01749), Kimber Baldwins Designs,
LLC v. Silv Communications, Inc. (S.D. Ohio Case No. 16-cv-00448), Brenneman v. Cincinnati
Bengals, Inc., 2014 WL 5448864 (S.D. Ohio 2014), and Pittman v. Rogers Pavement Maintenance,
Inc. et. al., (S.D. Ohio No. 1:18-cv-00717). Mr. Jenkins and Mr. Stokar’s biographies and
experience are further detailed in the firm’s resume, attached hereto as Exhibit B.
Normand PLLC
9.

Ed Normand and Jacob Phillips are experienced class action and appellate attorneys

with significant experience litigating class actions with a wide variety of subject matters. Some of their
recent successful results include: Roth v. Geico Gen. Ins. Co., No. 16-62942-Civ-DIMITROULEAS
(securing final judgment in favor of a certified class of GEICO insureds who were not paid sales tax
or title fees for their total loss leased vehicles, and ultimately achieving class settlement with value of
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over $65,000,000.00); Parker v. Universal, Case No. 6:16-CV-01193-CEM-DAB (M.D. Fla.) (TCPA case
against Universal Pictures and other defendants with a class-wide settlement for over $19 million);.
Resnick v. AvMed, Inc., 693 F.3d 1317, 1325 (11th Cir. 2012) (certified class action which made
important law in the data breach jurisprudence in the 11th Circuit before settling on class-wide basis);
Junior v. Infinity Ins. Co., Case No. 6:18-cv-1598-ORL- 40-TBS (M.D. Fla.) (class action addressing
whether statutory regulations govern over auto insurance policy language, which settled on a classwide basis for over $22,000,000.00).
10.

Mr. Normand’s and Mr. Phillips’ biographies and experience are set forth in more

detail in the Normand PLLC’s firm resume attached as Exhibit C.
Kopelowitz Ostrow Ferguson Weiselberg Gilbert
11.

Kopelowitz Ostrow Ferguson Weiselberg Gilbert (“KO”) has extensive experience

litigating nationwide and state consumer class actions. Although the firm handles a variety of
consumer class actions, we focus a significant amount of our resources pursuing financial institutions
and other corporations that assess their customers unlawful fees.
12.

KO has been appointed class counsel in dozens of cases throughout the country and

have tried several to verdict. The firm is well positioned to understand the risks of this Action and
why settlement at this stage of the litigation was the best option for the putative class. Based upon
our experience as one of the leading financial services and unlawful fee class action firms for over a
decade, we are confident that the settlement obtained here is a good result. KO has devoted the time
and resources of its attorneys and staff to ensure the vigorous prosecution of the claims brought on
behalf of the putative class in this litigation. The KO firm resume, including biographical information
for Jeff Ostrow, Jonathan Streisfeld, Daniel Tropin and Rachel Glaser, and a listing of cases
demonstrative of KO’s success in litigation against financial institutions, is attached as Exhibit D.
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Tycko & Zavareei LLP
13.

Tycko & Zavareei LLP (TZ) is a national plaintiffs’ class action firm, having litigated

and settled numerous class actions across the country against some of the country’s largest
corporations. TZ has recovered hundreds of millions of dollars for the consumers and workers it
zealously represents. Andrea Gold, a partner at the firm, has spent over 15 years fighting for
individuals and classes injured by predatory banking practices, unlawful insurance practices, violations
of the Telephone Consumer Protection Act, and other unfair and deceptive business practices. She
has been named Class Counsel or Settlement Class Counsel in class actions including Jacobs v. FirstMerit
Corporation, et. al., No. 11 CV000090 (Ct. Common Pleas, Lake County, Ohio), Maria Vergara v. Uber
Technologies, Inc., No. 1:15-CV-06942 (N.D. Ill.), Szafarz v. United Parcel Service, Inc., No. SUCV20162094-BLS2 (Superior Court, Commonwealth of Massachusetts), Jenna Lloyd, et al. v. Navy Federal Credit
Union, Case No. 3:17-cv-01280 (S.D. Cal.); Harris, et al. v. Farmers Insurance Exchange, et al., Case No.
BC579498 (Superior Court of California, Los Angeles), Hamm, et al. v. Sharp Electronics Corporation, Case.
No. 5:19-cv00488 (MD. Fla.), and Lambert v Navy Federal Credit Union, No. 1:19-cv-00103 (E.D. Va).
Ms. Gold’s biography and experience, as well as the biographies and experience of her current
colleagues at TZ1, are further detailed in the firm’s resume, attached hereto as Exhibit E.
14.

Tycko & Zavareei LLP has also been named Class Counsel, Lead Counsel, or

Settlement Class Counsel in consumer class actions styled Shannon Schulte, et al. v. Fifth Third Bank, No.
1:09-cv-06655 (N.D. Ill.); Kelly Mathena v. Webster Bank, No. 3:10-cv-01448 (D. Conn.); Nick Allen, et
al. v. UMB Bank, N.A., et al., No. 1016 Civ. 34791 (Cir. Ct. Jackson County, Mo.); Thomas Casto, et al.
v. City National Bank, N.A., No. 10 Civ. 01089 (Cir. Ct. Kanawha County, W. Va.); Eaton v. Bank of
Oklahoma, N.A., and BOK Financial Corporation, d/b/a Bank of Oklahoma, N.A., No. CJ-2010-5209 (Dist.

The following attorneys are no longer employed at TZ, but worked on this matter: Katherine Aizpuru (2014 graduate
of Harvard Law School); Andrew Silver (2012 graduate of Boston College Law School); Rebecca Azhdam (2017 graduate
of Columbia Law School) and Matthew Lanahan (2014 graduate of University of Michigan Law School).
1
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Ct. for Tulsa County, Okla.); Lodley and Tehani Taulva, et al., v. Bank of Hawaii and Doe Defendants 1-50,
No. 11-1-0337-02 (Cir. Ct. of 1st Cir., Haw.); Jessica Duval, et al. v. Citizens Financial Group, Inc., et al, No.
1:10-cv-21080 (S.D. Fla.); Mascaro, et al. v. TD Bank, Inc., No. 10-cv-21117 (S.D. Fla.); Theresa Molina,
et al., v. Intrust Bank, N.A., No. 10-cv-3686 (18th Judicial Dist., Dist. Ct. Sedgwick County, Kan.);
Trombley v. National City Bank, No. 1:10-cv-00232-JDB (D.D.C.); Jonathan Jones, et al. v. United Bank and
United Bankshares, Inc., No. 11-C-50 (Cir. Ct. of Jackson County, W. Va.); Amber Hawthorne, et al. v.
Umpqua Bank, No. 4:11-cv-06700 (N.D. Cal.); Sylvia Hawkins, et al. v. First Tennessee Bank, N.A., No.
CT-004085-11 (Cir. Ct. of Shelby County, Tenn.); Jane Simpson, et al. v. Citizens Bank, et al., No. 2:12cv-10267 (E.D. Mich.); Alfonse Forgione, et al. v. Webster Bank, N.A., No. UWY-CV12-6015956-S (Super.
Ct. Judicial Dist. of Waterbury, Conn.); Sherry Bodnar v. Bank of America, N.A., No. 5:14-cv-03224-EGS
(E.D. Pa.); Wong v. TrueBeginnings LLC d/b/a True.com, No. 3-07 Civ. 1244-N (N.D. Tex.); Geis v.
Airborne Health, et. al., Civil Action No. 2:07 Civ. 4238-KSH-PS (D. N.J.); Dennings, et al. v. Clearwire
Corporation, No. 2:10-cv-01859 (W.D. Wash.); In Re: Higher One Oneaccount Marketing And Sales Practices
Litigation, No. 3:12-md-02407 (D. Conn.); Galdamez v. I.Q. Data International, Inc., No. 15-cv-1605 (E.D.
Va.); Brown v. Transurban USA, No. 15-cv-494 (E.D. Va.); Gatinella et al. v. Michael Kors (USA), No.
14-cv-5731 (S.D.N.Y); Grayson, et al. v. General Electric Company, 3:13-cv-1799 (D. Conn.); Farrell, et al.
v. Bank of America, N.A., No. 3:16-00492 (S.D. Cal.); In re: APA Assessment Fee Litigation, 1:10-cv-01780
(D.D.C.); Griffith v. ContextMedia Health, LLC d/b/a Outcome Health, No. 1:16-cv-02900 (N.D. Ill.); Scott,
et al. v. JPMorgan Chase & Co., No. 17-cv-249 (D.D.C.); In re Think Finance, LLC, et al., No. 17-bk-33964
(Bankr. N.D. Tex.); Gibbs v. Plain Green, LLC, No. 3:17-cv-495 (E.D. Va.); Meta v. Target Corp., et al.,
No. 14-cv-0832 (N.D. Ohio); Petit v. Procter & Gamble Co., No. 15-cv-02150 (N.D. Cal.); Kumar v.
Safeway, Inc. et al., RG14726707 (Super. Ct. of Cal. Cty. of Alameda); Kumar v. Salov North America Corp.,
et al., 4:14-cv-02411 (N.D. Cal.); and Koller v. Deoleo USA, Inc., Case No. 3:14-CV-02400-RS (N.D.
Cal.); Stathakos et al. v. Columbia Sportswear Co., No. 1:16-cv-04543 (N.D. Cal.); Robinson v. First Hawaiian
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Bank, No. 17-1-0167-01 (Cir. Ct. of 1st Cir., Haw.); Hughes v Autozone Parts, Inc., No. BC63-l080 (Super.
Ct. State of CA); Harris v. Farmers Insurance, No. BC579498 (Super. Ct. State of CA); Harkey v. General
Electric Company, No. 3:13-cv-01799 (D. Conn.); Lashambae v. Capital One Bank, N.A. 1:17-cv-06406VMS (E.D.N.Y.); Walters v. Target Corp. 3:16-cv-01678 (S. D.Cal); Roberts v. Capital One Financial Corp.
1:16-cv-04841 (S.D. NY); Hamm, et al. v. Sharp Electronics Corp., No. 5:19-cv-00488-JSM-PRK (M.D.
Fla.), and Lambert v Navy Federal Credit Union, No. 1:19-cv-00103 (E.D. Va.). Each of these actions has
resulted in a settlement that has been finally approved.
Spangenberg Shibley & Liber LLP
15.

Spangenberg Shibley & Liber LLP has practiced complex litigation case since the

1960s when the firm became involved in litigation related to thalidomide. In the years that followed,
the firm has been involved in leadership roles in numerous cases. The firm currently serves as liaison
counsel in the largest pharmaceutical litigation in U.S. history, In Re: National Prescription Opiate
Litigation, No. 1:17-md-2804 (N.D. Ohio).
16.

In the last ten years, the firm has been involved in myriad complex business and class

action litigation, including the following cases: In re: Teflon Products Liability Litigation, MD No. 1733
(Member of Plaintiffs’ Steering Committee), Nee v. State Industries, Inc., CV 713298 (Cuyahoga Cnty.
C.P.), International Engineering & Trading Corporation v. Ingersoll-Rand Company, 3:12-cv-294, Jacobs v.
FirstMerit Corp., 11 CV 90 (Lake Cnty. C.P.), Brandewie v. Wal-Mart Stores, Inc., 1:14-cv-965 (N.D. Ohio),
Meta v. Target Corporation, 4:14-cv-832 (N.D.Ohio), Ostendorf v. Grange Indemnity Insurance Company, 2:19cv-1147 (S.D.Ohio), and In re: Fifth Third Early Access Cash Advance Litigation, 1:12-cv-851 (S.D.Ohio).
Stuart Scott, a partner at the firm since 2006, has served as lead counsel in almost all the firm’s class
action cases. Mr. Scott’s biography and experience are further detailed in the firm’s resume, attached
hereto as Exhibit F.
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Litigation
17.

Class Counsel has vigorously litigated this case, including initial investigation of the

claims, drafting of the complaint and amendments, analysis of the claims and defenses, research and
preparation of motion to dismiss responses, review of discovery, advocacy for the class in settlement
negotiations, and preparation of the settlement documents, forms of notice, and related documents.
Plaintiffs have actively participated in the lawsuit, communicated with counsel, and provided requested
documents and information.
18.

Before this case was filed, Class Counsel researched and investigated the practice at

issue in this case: the assessment of multiple, small bank fees on a single ATM use.
19.

With virtually no literature on the topic, much less prior cases on it, the research effort

required intensive legal research, discussions with the Class Representatives, and expert consultation
to understand the operation of ATM networks and bank fee practices.
20.

After review of hundreds of pages of documents, including bank statements provided

by the Class Representatives, and after further research into publicly available information regarding
Fifth Third’s practices, disclosures, and statements, Class Counsel began drafting the Complaint in
this matter.
21.

Effective November 1, 2018, Fifth Third revised its Account disclosures to expressly

provide that a balance inquiry is subject to a Non-Fifth Third ATM Fee if undertaken at an ATM
outside of Fifth Third’s Network of ATMs.
22.

On June 19, 2019, the parties participated in a telephone conference with Magistrate

Judge Bowman regarding a discovery schedule.
23.

On June 24, 2019, Plaintiffs served their first set of Requests for Production and first

set of Interrogatories.
24.

On August 7, 2019, the parties exchanged initial disclosures.

8
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25.

On August 23, 2019, Fifth Third responded to Plaintiffs’ first set of Requests for

Production and first set of Interrogatories.
26.

In September, 2019, the parties conferred at length regarding discovery.

27.

During that same time period, the parties also met and conferred about settlement.

28.

Fifth Third produced substantial discovery in this Action, including account-level

transactional data from which Plaintiffs’ expert estimated class-wide damages.
29.

The Parties appeared for numerous telephonic status conferences with Judge

Bowman to aid the discovery process and advise her of the status of settlement negotiations during
2019 and 2020.
30.

In October, 2019, the Parties agreed to a mediation before Michael Ungar, Esq. The

initial mediation was scheduled for November 11, 2019.
31.

The Parties submitted detailed mediation statements in connection with that

mediation.
32.

At the mediator’s request on November 10, 2019, mediation was rescheduled and

occurred on December 3, 2019. The Action did not settle that day.
33.

The Parties continued good faith settlement discussions for several weeks but we

unable to resolve the matter.
34.

The Parties continued to meet and confer regarding discovery, including but not

limited to Fifth Third’s ESI and non-ESI discovery productions and depositions, in February, March,
and April of 2020.
35.

The Parties’ counsel participated in numerous meet and confer telephone conferences

and exchanged several meet and confer letters and emails.
36.

In mid-March of 2020, the Parties also began discussing the possibility of a second

mediation session with Mr. Ungar, and ultimately scheduled one with him for July 23, 2020.

9
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37.

The Parties also continued their meet and confer efforts regarding discovery

throughout the summer of 2020.
38.

The second mediation occurred on July 23, 2020, with Mr. Ungar with some of the

participants attending in person and others virtually. Again, the parties engaged in good faith, hardfought negotiations, but the Action did not settle that day.
39.

The Parties continued to meet and confer regarding discovery over the following

weeks, including about completing document production and depositions.
40.

Further, they continued to engage in settlement negotiations via telephone and email.

41.

On October 5, 2020, the Parties reached an agreement in principle to resolve the

Action on a classwide basis.
42.

The Parties continued to negotiate the terms of the Settlement from October 5, 2020,

through February 1, 2021, when they signed the Agreement. Decl. The Parties did not discuss
attorneys’ fees or any Service Award for the Class Representatives until after agreeing on the material
terms of the Settlement.
43.

When Class Counsel agreed to undertake this litigation, they did so on a contingent

basis. Class Counsel assumed a real risk in taking on this complex case. Indeed, just determining what
the alleged misconduct was took a great deal of sleuthing and investigation—even before the legal
theories of the case could be developed. Class Counsel took the case on a contingency basis, and
invested substantial time, effort and money with no guarantee of any recovery. The case involved
novel, complicated issues and unsettled law and no case directly on point to serve as a guidepost.
44.

Armed with extensive experience litigating similar bank fee and other class action

cases, Class Counsel’s collective wisdom was to make every reasonable effort to achieve a settlement
taking into account the risks that they faced ahead, while extracting as much value out of the
settlement. Prior to and during the litigation, Class Counsel engaged in an extensive factual
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investigation of the class claims, actively and diligently analyzing the strengths and weaknesses of the
case. With the risks of a renewed motion for summary judgment, denial of class certification, or Sixth
Circuit reversal from a favorable ruling, Class Counsel took the opportunity to settle the case and
extract the maximum settlement value. Class Counsel should be rewarded for this effort and result.
ATTORNEYS’ FEES
45.

The utilization of the common fund doctrine as a basis for the payment of attorneys’

fees and expenses is employed in addition to, and independent of, the contingent fee contract between
lawyer and client. In addition to the foregoing common fund considerations, the clients and the fee
agreements in this case support Class Counsel’s fee request. Plaintiffs understood this method of the
payment of fees from the inception of the case, when the attorneys and client discussed and agreed to
these terms in the context of establishing a contingent fee contract. In addition, Plaintiffs agreed to
and support the payment of fees and expenses as requested in the instant motion.
46.

The requested one-third fee has routinely been awarded in similar bank fee litigation

and in class action litigation in general in courts across the country.
47.

In connection with this litigation, the firms representing Plaintiffs and the Settlement

Class report a summary by timekeeper of attorney and paralegal time expended in this Action.
48.

Class Counsel has organized the time spent by each firm into the following chart with

categories describing the services rendered in the prosecution of this Action:
Task
Pre-suit
investigation,
Factual
Development,
Client Meetings,
Correspondence,
Legal Research

Kaliel
Gold
PLLC
JDK (33.4)
SGG
(10.4)

KO
Lawyers
JMS (.75)

Tycko &
Zavareei
LLP
AG (2.3)
HZ (1.1)
KA (2.6)
RA (1.5)
MF (1.7)
NL (0.2)
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Law
Group
TME (3.5)

Spangenberg Normand
PLLC
EN: (2.2)
JP: (3.4)
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Strategy/Case
Analysis, Class
Counsel
Conferences

JDK (22.5)
SGG
(16.7)

JO (1.00)
JMS (4.75)
DET
(2.50)

AG (20.5)
AS (1.0)
HZ (1.4)
KA (4.6)

CAJ (33.5)
RSS (5.8)
AES (9.9)

SES (13.6)
KCH (3.4

EN: (2.6)
JP: (3.1)
MM: (.10)

Pleadings

JDK (38.5)
SGG
(11.4)

JO (.25)
JMS (6.25)

AG (7.6)
KA (5.8)

CAJ (4.5)
TME (3.2)

SES (6.4)
KCH (9.1)
PF (3.99)

Motion Practice

JDK (64.2)
SGG
(17.4)
JDK (74.3)
SGG
(34.8)

JMS (3.50)

AG (13.3)
KA (14.2)

JMS
(26.00)
DET
(1.75)
TMB
(8.25)
JO (1.00)
JMS (4.25)

AG (20.9)
JT (13.7)
KA (12.7)
MF (0.4)
MD (1.9)

CAJ (68.1)
RSS (0.8)
AES (16.8)
CAJ (26.1)
AES (9.8)

SES (39.2)
KCH (43.8)
PF (.92)
SES (2.9)
DRL (.33)
KCH (14)
PF (.75)

EN: (10.0)
JP: (6.6)
JS: (7.80)
MM: (2.3)
EN: (5.7)
JP: (28.7)

AG (9.3)
KA (5.0)

CAJ (9.1)

SES (2.45)
KCH (1.7)

EN: (1.3)
JP: (3.1)

JO (43.00)
JMS
(27.75)
DET
(22.75)
KLC (.75)

AG (88.9)
HZ (1.5)
KA (6.2)
ML (5.8)
MF (1.3)
MD (0.2)
NP (0.4)
AG (3.5)

CAJ (63.5)
RSS (5.0)

SES (47.7)
DRL (3.00)
KCH (24.2)
PF (.91)

JP: (1.0)

RSS (7.9)

SES (0.5)

JP: (0.8)

AG (28.4)
KA (1.9)
AM (3.9)

RSS (54.4)

KCH (2.5)

JP: (2.5)

Discovery

Case
JDK (23.7)
Management and SGG (10)
Other
CourtMandated Tasks
Settlement
JDK (134)
SGG
(28.2)

Preliminary
Approval

JDK (12)
SGG (8.4)

Class Notice

JDK (8.4)
SGG (2.3)

Motion for Final
Approval
Case
Administration/
Initial
Investigation
(administrative)
Post-Final
Approval Work
(estimated)

JO (22.75)
JMS
(14.00)
RFG (8.50)
TMB
(2.75)
JO (9.00)
AG (4.1)
JMS (6.25
KA (3.2)

JDK (46.5) JO (10.00)
SGG (21.5) JMS
(12.25)
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TOTALS BY
FIRM

J. Kaliel:
457.50
S. Gold:
161.10
N. Garcia

Combined
Total
Hours:
618.60

49.

RFG (4.00)
TMB
(1.50)
JO: 87.00
JMS:
105.75
DET:
27.00
KLC: .75
RFG:
12.50
TMB:
12.50

Combined
Total
Hours
245.50

AG: 198.8
AS: 1.0
HZ: 4.0
JT: 13.7
KA: 56.2
ML: 5.8
RA: 1.5
MF: 3.4
MD: 2.1
NL: 0.2
NP: 0.4
AM: 3.9

CAJ: 204.8
RSS: 73.9
AES: 36.5
TME: 6.7

SES: 112.75
DRL: 3.33
KCH: 98.7
PF: 6.57

EN: 25
JP: 49.2
JS: 7.8
MM: 3.5

Combined
Total
Hours
291.00

Combined
Total
Hours
321.90

Combined
Total
Hours
221.35

Combined
Total
Hours
85.50

The hourly rates for each law firm are broken down as follows:
Kaliel Gold PLLC
Jeffrey D. Kaliel (JDK) - $759.00
Sophia G. Gold (SGG) - $465.00
Neva R. Garcia (NRG) - $206.00
Kopelowitz Ostrow, Ferguson Weiselberg Gilbert (“KO Lawyers”)
Jeff Ostrow (JO) - $914.00
Jonathan M. Streisfeld (JMS) - $914.00
Daniel E. Tropin (DET) - $672.00
Rachel F. Glaser (RFG) - $378.00
Kristen L. Cardoso (KLC) - $759.00
Todd M. Becker (TMB) - $206.00
Tycko & Zavareei LLP
Andrea R. Gold (ARG)- $759.00
Andrew Silver (AS) - $672.00
Hassan Zavareei (HZ) - $914.00
Jennifer Thelusma (JT) - $378.00
Katherine Aizpuru (KA) - $465.00
Matthew Lanahan (ML) - $465.00
Rebecca Azhdam (RA) - $465.00
Matthew Folkert (MF) - $206.00
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Maura Dunn (MD) - $206.00
Nathan Laporte (NL) - $206.00
Nicole Porzenheim (NP) - $206.00
Aaron McReynolds (AM) - $206.00
Minnillo Law Group
Christian A. Jenkins (CAJ)- $914.00
Robb S. Stokar (RSS) - $759.00
Adrianne E. Stella (AES) - $206.00
Tina M. Elmenthaler (TME) - $125.00
Spangenberg Shibley & Liber (“Spangenberg”)
Stuart E. Scott (SES) - $914.00
Dennis R. Lansdowne (DRL) - $914.00
Kevin C. Hulick (KCH) - $465.00
Patricia Frietchen (PF) - $206.00
Normand PLLC
Ed Normand (EN) - $800.00
Jacob Phillips (JP) - $525.00
Janna Sherwood (JS) - $225.00
Michelle Montecalvo (MM) - $195.00
50.

The time and lodestar expended by the attorneys, paralegals and law clerks at all four

law firms is as follows:
a.

Kaliel Gold PLLC – 618.60, $422,154.00

b.

KO Lawyers – 245.50, $202,186.75

c.

Tycko & Zavareei LLP – 291.00, $191,983.30

d.

Minillo Law Group – 321.90, $251,633.80

e.

Spangenberg Shibley & Liber – 221.35, $153,346.04

f.

Normand PLLC – 85.50, $47,467.50

51.

The total time of all firms is 1,783.85 hours, with a total lodestar of $1,268,771.39.

52.

Cognizant of the need to work efficiently, Plaintiffs’ counsel coordinated their work

to avoid duplication of effort and assigned work to associates and paralegal personnel whenever
possible and prudent to keep costs low.
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53.

An attorneys’ fee request of 33.33% of the common fund results in a lodestar

multiplier of 1.36. This modest multiplier falls within the range of multipliers awarded in Ohio and in
the Sixth Circuit.
54.

The retention agreements with Plaintiffs are contingent fee agreements.

55.

The requested one-third fee has routinely been awarded in similar bank fee litigation

and in class action litigation in general, in courts across the country.
56.

The total costs and expenses incurred by all six law firms in this Action which have

not been reimbursed is $47,329.39 are broken down by firm and category in the chart below.
EXPENSES
Category

Kaliel
Gold
PLLC

Legal Research
Travel
Filing
Transcripts
Process Service
Mediation Fees
Telephone
Expert Fees
Copy Charges
Federal Express
Total
57.

$1875

KO
Lawyers
$8.57
$716.55
$600.00

Tycko &
Zavareei
LLP
$180.95

Minnillo
Law
Group

Normand

$1,269.58

$1,584.56

$337.15
----

Spangenberg

$800

$2,719.72
$1,118.20

$4.39

$13,096.45
$16.22

$81.75

$120.30

$400

$22,400
---$24,275

$1,325.12

$2,188.88

$800.00

$18,340.47

$400.00

Class Counsel spent 1,783.85 hours prosecuting this litigation, and will spend further

time from this point to conclusion. Class Counsels’ cumulative lodestar totals $1,268,771.39 which is
not substantially higher than the fee requested.
58.

Plaintiffs’ Counsel have incurred, to date, $47,329.39 in costs and expenses.

59.

Each expense for which Class Counsel seeks reimbursement was necessary and

directly related to this litigation.
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60.

The Class Representatives each took risks by offering their services when the viability

of their claims was uncertain. Their claims, which publicly disclosed their personal financial difficulties,
created notoriety regardless of their success on the claims. Had they failed, they created risk to their
reputations. They should be commended for taking action to protect the interests of over a million
Fifth Third customers who were affected by Fifth Third’s policy, on top of their own individual claims.
61.

Plaintiffs’ efforts have created extraordinary financial benefits for the Class,

compensating them for past harm and protecting them from future harm. Plaintiffs expended hours
in advancing this litigation against a large and powerful adversary. Each conferred with Class Counsel
on a number of occasions.
62.

Plaintiffs provided assistance that enabled Class Counsel to successfully prosecute the

Action and reach the Settlement, including: (1) submitting to interviews with Class Counsel; (2)
locating and forwarding responsive documents and information; (3) providing discovery documents;
and (4) participating in conferences with Class Counsel.
I declare under penalty of perjury that the foregoing is true of my own personal knowledge.
Executed in Washington, D.C. this 24th day of May, 2021.

JEFFREY D. KALIEL
I declare under penalty of perjury that the foregoing is true of my own personal knowledge.
Executed in Ft. Lauderdale, Florida this 24th day of May, 2021.
/s/ Jeff Ostrow
JEFF OSTROW
I declare under penalty of perjury that the foregoing is true of my own personal knowledge.
Executed in Washington, D.C. this 24th day of May, 2021.
/s/ Andrea Gold
ANDREA GOLD
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I declare under penalty of perjury that the foregoing is true of my own personal knowledge.
Executed in Cincinnati, Ohio this 24th day of May, 2021.
/s/ Robb Stokar
ROBB STOKAR
I declare under penalty of perjury that the foregoing is true of my own personal knowledge.
Executed in Cleveland, Ohio this 24th day of May, 2021.
/s/ Stuart Scott
STUART SCOTT
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1100 15th Street, NW | 4th Floor
Washington, DC 20005
202.350.4783
www.kalielgold.com

KALIEL GOLD PLLC
Kaliel Gold PLLC was founded in 2017 and is a 100% contingency Plaintiff-side law firm.
Our attorneys have decades of combined experience and have secured hundreds of millions of dollars
for their clients. Our firm’s practice focuses on representing consumers in class action litigation and
specifically on cases in the consumer financial services sector. In the four years since our firm was
founded, our firm has been appointed lead counsel or co-lead counsel in numerous class action and
putative class action lawsuits in state and federal courts nationwide including most recently in Roberts
v. Capital One, No. 1:16-cv-04841 (S.D.N.Y.); Walters v. Target Corp., No. 3:16-cv-00492 (S.D. Cal.);
Robinson v. First Hawaiian Bank, Civil No.17-1-0167-01 GWBC (1st Cir. Haw.); Liggio v. Apple Federal
Credit Union, No. 18-cv-01059 (E.D. Va.); Morris et al. v. Bank of America, N.A., No. 3:18-cv-00157RJC-DSC (W.D.N.C.); Brooks et al. v. Canvas Credit Union, 2019CV30516 (Dist. Ct. for Denver Cnty.,
Colo.); Figueroa v. Capital One, N.A., Case No. 3:18-cv-00692-JM-BGS (S.D. Cal.); White v. Members 1st
Credit Union, Case No. 1:19-cv-00556-JEJ (M.D. Pa.); Plummer v. Centra Credit Union, Case No. 03D011804-PL-001903 (Cnty. Of Bartholomew, Ind.); Holt v. Community America Credit Union, Case No. 4:19cv-00629-FJG (W.D. Mo.); Trinity Management v. Charles Puckett, Case No. GCG-17-558960 (Super. Ct.,
San Francisco Cnty, Cal.); Martin v. L&N Federal Credit Union. No. 19-CI-022873 (Jefferson Cir. Ct.,
Div. One); Clark v. Hills Bank and Trust Company, No. LACV080753 (Iowa Dist. Ct. Johnson Cnty.);
Morris v. Provident Credit Union, Case No. CGC-19-581616 (Super. Ct., San Francisco Cnty., Cal.).
As shown in the biographies of our attorneys and the list of class counsel appointments, Kaliel
Gold PLLC is well versed in class action litigation and zealously advocates for its clients. To learn
more about Kaliel Gold PLLC, or any of the firm’s attorneys, please visit www.kalielgold.com.
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JEFFREY D. KALIEL
Jeffrey Kaliel earned his law degree from Yale Law School in 2005. He graduated from Amherst
College summa cum laude in 2000 with a degree in Political Science, and spent one year studying
Philosophy at Cambridge University, England.
Over the last 10 years, Jeff has built substantial class action experience. He has received
“Washington D.C. Rising Stars Super Lawyers 2015″ recognition.
Jeff has been appointed lead Class Counsel in numerous nationwide and state-specific class
actions. In those cases, Jeff has won contested class certification motions, defended dispositive
motions, engaged in data-intensive discovery and worked extensively with economics and
information technology experts to build damages models. Jeff has also successfully resolved
numerous class actions by settlement, resulting in hundreds of millions of dollars in relief for
millions of class members.
Currently Jeff is actively litigating several national class action cases, including actions against
financial services entities and other entities involved in predatory lending and financial services
targeting America’s most vulnerable populations.
Jeff's class action successes extend beyond financial services litigation. He seeks to lead cases
that serve the public interest. Jeff has worked with nonprofits such as the Humane Society,
Compassion Over Killing, and the National Consumers League to fight for truth in the
marketplace on food and animal products.
Jeff has over a decade of experience in high-stakes litigation. He was in the Honors Program at
the Department of Homeland Security, where he worked on the Department’s appellate
litigation. Jeff also helped investigate the DHS response to Hurricane Katrina in preparation for
a Congressional inquiry. Jeff also served as a Special Assistant US Attorney in the Southern
District of California, prosecuting border-related crimes.
Jeff is a former Staff Sergeant in the Army, with Airborne and Mountain Warfare
qualifications. He is a veteran of the second Iraq war, having served in Iraq in 2003.
Jeff is admitted to practice in California and Washington, DC, and in appellate and district courts
across the country.
Jeff lives in Washington, D.C. with his wife, Debbie, and their three children.
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SOPHIA GOREN GOLD
Sophia Goren Gold is a third-generation Plaintiff’s lawyer. A summa cum laude graduate of Wake
Forest University and the University of California, Berkeley, School of Law, Sophia has spent
her entire career fighting for justice.
A fierce advocate for those in need, Sophia’s practice centers around taking on financial
institutions, insurance companies, and other large corporate interests. Sophia has participated in
hundreds of individual and class cases in both state and federal courts across the country.
Collectively, she has helped secure tens of millions of dollars in relief on b ehalf of the classes
she represents.
In addition to providing monetary relief, Sophia’s extensive litigation experience has resulted in
real-world positive change. For example, she brought litigation which resulted in the elimination
of the Tampon Tax in the State of Florida, and she was influential in changing the state of
Delaware’s Medicaid policy, resulting in greater access to life-saving medication.
Sophia is currently representing consumers in numerous cases involving the assessment of
improper fees by banks and credit unions, such as overdraft fees, insufficient funds fees, and out
of network ATM fees. She is also currently representing consumers who have been the victims
of unfair and deceptive business practices.
Sophia is admitted to practice in California and Washington, D.C. When not working, Sophia
enjoys spending time with her husband, daughter, and their goldendoodle.
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BRITTANY CASOLA
Brittany Casola attended the University of Central Florida in Orlando and graduated in 2012 with
a bachelor’s degree in Political Science and a minor in Spanish. Brittany earned her Juris
Doctorate from California Western School of Law in 2015 and graduated magna cum laude in
the top 10% of her class.
Throughout the course of her law school career, she served as a judicial extern to the Honorable
Anthony J. Battaglia for the United States District Court, Southern District of California and
worked multiple semesters as a certified legal intern for the San Diego County District Attorney’s
Office. Brittany was awarded Academic Excellence Awards in law school for receiving the highest
grade in Trial Practice, Health Law & Policy, and Community Property.
Before joining Kaliel Gold PLLC, Brittany worked as a judicial law clerk for the Honorable
Anthony J. Battaglia and as an associate attorney for Carlson Lynch LLP, specializing in
consumer complex litigation.
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AMANDA ROSENBERG
Amanda Rosenberg graduated cum laude from the University of California, Hastings College of
the Law in 2011 and the University of California, San Diego in 2008, where she earned
departmental Honors with Highest Distinction in history.
Before joining Kaliel Gold PLLC, Amanda represented and advised small businesses and
financial institutions in litigation matters including employment disputes, merchant disputes,
credit and charge card disputes, wrongful foreclosures, and securities. She has successfully
litigated cases in California, Illinois, and Michigan.
Amanda is an active volunteer in her community and has helped numerous individuals
understand and navigate their rights in the workplace.
In law school, Amanda worked as an extern for the Honorable Judge Vaughn Walker in the
United States District Court, Northern District of California. Amanda was awarded academic
excellence awards for receiving the highest grades in Trial Advocacy and Litigating Class Action
Employment.
When not working, Amanda loves exploring Michigan’s outdoors with her husband, kids, and
rescue dog.
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CLASS COUNSEL APPOINTMENTS
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Roberts v. Capital One, No. 1:16-cv-04841 (S.D.N.Y.);
Walters v. Target Corp., No. 3:16-cv-00492 (S.D. Cal.);
Figueroa v. Capital One, N.A., Case No. 3:18-cv-00692-JM-BGS (S.D. Cal.).
Robinson v. First Hawaiian Bank, Civil No.17-1-0167-01 GWBC (1st Cir. Haw.);
Brooks et al. v. Canvas Credit Union, 2019CV30516 (Dist. Ct. for Denver Cnty., Colo.).
Liggio v. Apple Federal Credit Union, Civil No. 18-cv-01059 (E.D. Va.);
Morris et al. v. Bank of America, N.A., Civil No. 3:18-cv-00157-RJC-DSC (W.D.N.C.);
White v. Members 1st Credit Union, Case No. 1:19-cv-00556-JEJ (M.D. Pa.);
Plummer v. Centra Credit Union, Case No. 03D01-1804-PL-001903 (Bartholomew Cnty., Ind.);
Holt v. Community America Credit Union, Case No. 4:19-cv-00629-FJG (W.D. Mo.);
Trinity Management v. Charles Puckett, Case No. GCG-17-558960 (Super. Ct., San Francisco,
Cnty., Cal.);
Martin v. L&N Federal Credit Union. No. 19-CI-022873 (Jefferson Cir. Ct., Division One);
Clark v. Hills Bank and Trust Company, No. LACV080753 (Iowa Dist. Ct. Johnson Cnty.);
Morris v. Provident Credit Union, Case No. CGC-19-581616 (Super. Ct. San Francisco Cnty., Cal.).
Bodnar v. Bank of America, N.A., 5:14-cv-03224 (E.D. Pa.);
In re Higher One OneAccount Marketing and Sales Practice Litigation., No. 12-md-02407-VLB (D.
Conn.).
Shannon Schulte, et al. v. Fifth Third Bank., No. 1:09-cv-06655 (N.D. Ill.);
Kelly Mathena v. Webster Bank, No. 3:10-cv-01448 (D. Conn.);
Nick Allen, et al. v. UMB Bank, N.A., et al., No. 1016 Civ. 34791 (Cir. Ct. Jackson Cnty., Mo.);
Thomas Casto, et al. v. City National Bank, N.A., 10 Civ. 01089 (Cir. Ct. Kanawha Cnty., W. Va.);
Eaton v. Bank of Oklahoma, N.A., and BOK Financial Corporation, d/b/a Bank of Oklahoma, N.A.,
No. CJ-2010-5209 (Dist. Ct. for Tulsa Cnty., Okla.);
Lodley and Tehani Taulva, et al., v. Bank of Hawaii and Doe Defendants 1-50, No. 11-1-0337-02 (Cir.
Ct. of 1st Cir., Haw.);
Jessica Duval, et al. v. Citizens Financial Group, Inc., et al, No. 1:10-cv-21080 (S.D. Fla.);
Mascaro, et al. v. TD Bank, Inc., No. 10-cv-21117 (S.D. Fla.);
Theresa Molina, et al., v. Intrust Bank, N.A., No. 10-cv-3686 (18th Judicial Dist., Dist. Ct.
Sedgwick Cnty., Kan.);
Trombley v. National City Bank, 1:10-cv-00232-JDB (D.D.C.); Galdamez v. I.Q. Data Internatonal,
Inc., No. l:15-cv-1605 (E.D. Va.);
Brown et al. v. Transurban USA, Inc. et al., No. 1:15-CV-00494 (E.D. Va.);
Grayson v. General Electric Co., No. 3:13-cv-01799 (D. Conn.);
Galdamez v. I.Q. Data Internatonal, Inc., No. l:15-cv-1605 (E.D. Va.).
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MINNILLO LAW GROUP Co., LPA (formerly known as MINNILLO & JENKINS
Co., LPA) was founded in 2007 by Paul J. Minnillo and Christian A. Jenkins. The firm changed
its name on January 1, 2021 when its co-founding partner, Christian A. Jenkins, was sworn in as
a judge in the Hamilton County, Ohio Court of Common Pleas.
Today the firm has a diversified practice and employs eight attorneys practicing in the areas
of personal injury, consumer protection, labor and employment, litigation, criminal defense, small
business law, construction law, bankruptcy law and brewery and distillery law. The firm is
headquartered in Cincinnati’s historic Hyde Park neighborhood, and it maintains additional
locations in Fairfield, Dayton, Portsmouth, and Eastgate in Ohio, and Covington, Kentucky.
Christian A. “Chris” Jenkins is the former co-founder and managing partner. Prior to
taking the bench, he directed the firm’s litigation, consumer protection and labor and employment
law practices. With more than 20 years of private practice, Chris had considerable experience in
the areas of consumer law and labor and employment law. He has handled significant individual
and class action matters in each of these areas as well as others. Chris attended the Georgetown
University Law Center and the University of Wisconsin Law School, and received his J.D. with
high honors. Chris has always had a passion for helping working people, whether in labor and
employment matters to secure the rights of workers, or in consumer protection cases to take on
corporate interests that exploit individuals. At the University of Wisconsin, Chris was given the
American Bar Association’s award for excellence in labor and employment law. After law school,
Chris worked for a national law firm headquartered in Milwaukee, Wisconsin until moving to
Cincinnati in 1998. A list of some of Chris’s significant cases and reported decisions follows:
(1) Sunyak v. City of Cincinnati, et al. (S.D. Ohio Case No. 11-cv-00445) – co-lead
counsel for class of approximately 2,900 current employees of the City of Cincinnati
challenging changes to the Cincinnati Retirement System. Settlement valued at
approximately $50 million.
(2) Kidd v. Rally’s, Inc. (S.D. Ohio Case No. 12-cv-00157) – co-lead counsel for
plaintiffs in this wage and hour collective action on behalf of fast-food workers employed
by Rally’s and Checkers restaurants in four states. Successfully settled with significant
payments to hundreds of workers.
(3) In Re: Department of Veterans Affairs (VA) Data Theft Litigation, (D.D.C. Case No.
06-506 (JR)) – initiated and served as co-counsel in this class action involving the loss of
personal information relating to millions of veterans, which resulted in a $20 million
settlement.
(4) In Re: Verizon Wireless Data Charges Litigation, (D.N.J. Case No. 3:2010-cv01749) – co-counsel for plaintiffs in consumer class action for “phantom” data charges on
cell phones that led to approximately $50 million in refunds to consumers.

2712 Observatory Avenue · Cincinnati, OH 45208 · Phone 513-723-1600 · Fax 866-707-1637 · MinnilloLawGroup.com
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(5) Cervantes v. Sugar Creek Packing Co., 210 F.R.D. 611 (S.D. Ohio 2002) – served as
co-lead counsel in this contested employment discrimination case against a national meat
packing firm on behalf of Latino workers. The case was certified by the court and then
settled with substantial payments to hundreds of workers and long-term monitoring of plant
conditions.
(6) Morris v. Peoples Bank of Northern Kentucky, Case No. 02-cv-00165 (E.D. Ky.
2005) – served as co-lead counsel in this civil RICO claim against a bank that facilitated a
massive consumer fraud by a regional developer. The case resulted in a settlement
providing for significant payments to defrauded subcontractors.
(7) Estep v. Blackwell, Case No. 06-cv-00106 (S.D. Ohio 2006) – served as lead counsel
in this case against Ohio’s Secretary of State for the publication of millions of social
security numbers on the internet. The case resulted in a settlement that required the
redaction of an estimated four million records and payment of attorney fees.
(8) Brumfield v. Clayton Homes, (Galia County, Ohio Case No. 07CV189) – co-lead
counsel in this successfully settled consumer class action against Berkshire Hathaway
subsidiary Clayton Homes for overcharging sales taxes in connection with the sale of
manufactured homes.
(9) Haltermon v. Cincinnati Bell, (Hamilton County, Ohio Case No. A0408236) – colead counsel in this successfully settled consumer class action for charging wrongful
roaming charges to cellular phone customers. Total settlement value of $6 million.
(10) Langendorfer v. Kaufman, (S.D. Ohio Case No. 10-cv-00797) – lead counsel for
plaintiffs in FDCPA class action resulting in settlement of $600 per consumer for “distantforum” violations plus award of attorney fees.
(11) Kimber Baldwins Designs, LLC v. Silv Communications, Inc. (S.D. Ohio Case No.
16-cv-00448) – co-lead counsel for plaintiffs in “slamming” case brought pursuant to 47
U.S.C. § 258(a) for unlawful changes to plaintiffs’ long distance telephone service.
Settlement resulted in each class member receiving compensation equivalent to three (3)
months of long distance telephone charges.
(12) Other Reported or Significant Decisions: Brenneman v. Cincinnati Bengals, Inc.,
2014 WL 5448864 (S.D. Ohio 2014); Marshall v. PNC Bank, N.A., 491 B.R. 217 (S.D.
Ohio Bankr. 2012); Cincinnati v. State, 2012-Ohio-3162, 2012 WL 2866092 (Ohio App.
1st Dist. 2012); State ex rel. Cincinnati for Pension Reform v. Hamilton County Board of
Elections, 137 Ohio St.3d 45 (2013); In re JP Morgan Chase Mortgage Modification
Litigation, 880 F.Supp. 2d 220 (D. Mass. 2012); Doe v. Archdiocese of Cincinnati, 116
Ohio St.3d 538 (2008); Jolliff v. N.L.R.B., 513 F.3d 600 (6th Cir. 2008); Dean v. Children’s
Hospital Medical Center, 2007 WL 1098543 (S.D. Ohio 2007); Frey v. Workhorse Custom
Chassis, LLC, 2007 WL 647495 (S.D. Ind. 2007); Estep v. Blackwell, 2006 WL 3496569
(S.D. Ohio 2006); Pollitt v. Roadway Exp., Inc., 228 F.Supp.2d 854 (S.D. Ohio 2002);
Cervantes V. Sugar Creek Packing Co., Inc., 210 F.R.D. 611 (S.D. Ohio 2002); Seifer v.
PHE, Inc., 196 F.Supp.2d 622 (S.D. Ohio 2002); Frantz v. Village of Bradford, 245 F.3d
869 (6th Cir. 2001).
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Robb Stokar joined the firm in 2016 and became an equity partner in 2019. Robb
currently directs Minnillo Law Group’s Labor and Employment and Personal Injury practices.
Robb has been practicing law since 2007, graduating from The Ohio State University Michael E.
Moritz College of Law. Prior to law school, Robb attended Cornell University, earning a degree
in Industrial and Labor Relations. Robb is admitted to practice law in Ohio, the Southern District
of Ohio, Illinois, the 7th Circuit and the Northern, Central and Southern Districts of Illinois. Robb’s
representative matters of individuals and classes, including reported cases follows:
(1) Tunstill et. al. v. City of Cincinnati, (S.D. Ohio Case No. 19-cv-00366) – served as
co-lead counsel in FLSA misclassification case on behalf of small class of employees.
Case resolved with class members receiving all statutorily entitled damages and defendant
agreeing to re-classify position as non-exempt.
(2) Pittman v. Rogers Pavement Maintenance, Inc. et. al., (S.D. Ohio No. 1:18-cv-00717)
– co-lead counsel in class action wage and hour suit for unpaid overtime. Settlement of
claims with class members receiving all back wages and liquidated damages.
(3) Berkheimer, v. REKM, LLC, et al., (12th Dist. Butler No. CA2017-12-165, 2018Ohio-2668) – achieved unanimous reversal and remand on defendants’ motion to dismiss
claims of negligence in highly disputed and unsettled area of law.
(4) Lohmann, et al. v. City of Cincinnati, et al., (1st Dist. Hamilton No. C-170242, 2018Ohio-2505) – achieved reversal and remand of trial court’s decision denying Civil Service
appeal for three City of Cincinnati employees.
(5) Turecky v. Boomtown Entertainment, LLC, (S.D. Ohio No. 1:15CV527, 2018 WL
1566661 (March 30, 2018)) – co-counsel on class action wage and hour case on behalf of
restaurant employees not paid final wages following closing of restaurant.
(6) Kimber Baldwins Designs, LLC v. Silv Communications, Inc. (S.D. Ohio Case No.
16-cv-00448) – co-counsel for plaintiffs in “slamming” case brought pursuant to 47 U.S.C.
§ 258(a) for unlawful changes to plaintiffs’ long distance telephone service. Settlement
resulted in each class member receiving compensation equivalent to three (3) months of
long distance telephone charges.
(7) Green v. Scurto Cement Const., Ltd., (820 F.Supp.2d 854 (N.D.Ill.2011)) – cocounsel for two plaintiffs in race discrimination case where defendants’ unsuccessfully
moved for dismissal of claims.
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NORMAND PLLC FIRM RESUME

NORMAND PLLC is a consumer litigation and trial law firm with offices in Orlando,
Florida. Founded by Edmund A. Normand, the focus of the firm is complex consumer class action
and complex tort litigation.
Mr. Normand has been a member of the Florida Bar since 1990. He gained invaluable,
early experience in general tort and medical malpractice cases at his first job working under the
tutelage of the late Al Cone, a founder of the Florida Justice Association and one of the preeminent
trial lawyers in the history of Florida Civil Trial Law. In 1991, Butch Wooten offered Ed a position
to work for the firm of Wooten, Honeywell and Kest, a firm with long history of trial excellence
in Orlando since it began in 1966. Mr. Normand then joined the ranks of storied firm alumni that
include a former Mayor of Orlando, a former Mayor of Orange County, a United States Senator
and eminent sitting Judges in Orange County, Florida. He was elected a shareholder of the firm in
1996. The firm was named Wooten, Kimbrough and Normand P.A. With that firm, Mr. Normand
has been honored with the highest Tier One ranking for Orlando in the Best Law Firms Report
issued by U.S. News & World Report Magazine for four consecutive years. Mr. Normand started
his own firm to focus on class actions and consumer protection.

P.O. BOX 140036 ● ORLANDO, FL, 32814-0036
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Mr. Normand has been honored for many accomplishments in consumer and personal
injury litigation. His current and past professional memberships, court memberships and awards
include:
●
●
●
●
●
●
●
●
●
●
●
●
●
●
●
●

Florida Justice Association
The American Association of Justice
Board Certified Civil Trial Lawyer 2002 (re-certification in 2007, 2012, 2017)
Orange County Bar Association
Central Florida Trial Lawyers Association, President 2011
American Mensa Member
AVVO (Highest rating)
AV Preeminent Rated by Martindale-Hubbell
Certified Public Accountant, Maryland, 1990
Lexis Counsel Connect, Leader Florida Torts Group
United States District Court for the Middle District of Florida
United States District Court for the Southern District of Florida
United States 11th Circuit Court of Appeals
Federal Court of Claims
ABOTA
Chancellor at University of Texas Law School.

Mr. Normand has won many significant jury verdicts and settlements in past and present
matters including cases involving: Daimler Chrysler, Ford, General Motors, Emeritus Corporation,
Disney, Universal, Ace American Insurance Company, Allstate, Covidien, Lasko Manufacturers,
Nationwide, State Farm, Orlando Regional Healthcare, Florida Hospital, HCA, The United States
of America, The State of Florida, most of the leading insurance companies in the U.S., Wal-Mart,
Target, BCBS of Florida, Royal Caribbean and numerous other large corporations.
Jacob Phillips is an attorney at Normand PLLC and helps lead the class action and appellate
practice groups. Mr. Phillips has been a member of the Florida Bar since 2015 and graduate cum
laude from the University of Florida Levin School of Law. He is admitted to numerous federal
courts, including the Third, Fifth, Seventh, and Eleventh Circuit Courts of Appeal. Mr. Phillips
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has handled appeals in numerous state and federal courts, and is class counsel on class actions
throughout the country.
Mr. Normand and Mr. Phillips are or have been class counsel in numerous class actions,
including:
●
Lead counsel in Roth v. Geico Gen. Ins. Co., No. 16-62942-Civ-DIMITROULEAS,
a certified class of thousands of GEICO insureds who were not paid sales tax or tag and title fees
for their total loss leased vehicles. The case was successfully litigated to final judgment in favor
of the class and ultimately settled on appeal with a settlement value of nearly $30,000,000.00;
●
Lead counsel in Venerus v. Avis Budget, Case No. 6:13-CV-921-CEM-GJK, a class
action concerning breach of contract and FDUTPA claims for the failure to procure rental car
insurance to hundreds of thousands of car-renters, in which Mr. Normand and Mr. Phillips
successfully overturned a denial of class certification (and was certified on remand), and secured
summary judgment for the named Plaintiff. Venerus v. Avis Budget Car Rental, LLC, 723 F. App'x
807, 809 (11th Cir. 2018). The case is set to go to trial on class-wide damages in August 2021;
●
Resnick v. AvMed, Inc., a certified class action which made important law in the
data breach jurisprudence in the 11th Circuit. Resnick v. AvMed, Inc., 693 F.3d 1317, 1325 (11th
Cir. 2012);
●
Sos v. State Farm Mutual Insurance Company, Case No. 6:17-cv-890-orl-18KRS,
a certified class action involving an alleged breach of insurance obligation to pay sales tax or tag
and title fees owed to State Farm insureds for their total loss leased vehicles, where Mr. Normand
and Mr. Phillips successfully obtained final judgment in favor of the certified class. The case is
currently on appeal in the Eleventh Circuit;
●
Jones v. Geico, Case No.: 6:17-cv-891-Orl-40KRS (M.D. Fla.), a certified class
action involving the breach of insurance obligation to pay tag and title fees owed to Geico insureds
for their total loss vehicles in Florida. Mr. Normand and Mr. Phillips helped secure summary
judgment in favor of a class of over 200,000 insureds. The case settled after summary judgment
for a value of approximately $25,000,000.00;
●
Parker v. Universal, Case No. 6:16-CV-01193-CEM-DAB (M.D. Fla.), a TCPA
case against Universal Pictures and other defendants in which Mr. Normand secure a settlement
of over $19 million for class members;
●
Dozens of total-loss cases in more than ten states throughout the country, including
several cases which successfully settled with full damages provided to claimants, including, for
example, a settlement of over $22 million in Junior v. Infinity Ins. Co., Case No. 6:18-cv-1598ORL- 40-TBS (M.D. Fla.);
●
Numerous other class actions involving insurance breach of contract, the rental car
industry, TCPA, FDUTPA, electronic telemarketing, and consumer fraud.
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FIRM RESUME

One West Las Olas Boulevard, Suite 500
Fort Lauderdale, Florida 33301
Telephone: 954.525.4100
Facsimile: 954.525.4300
Website: www.kolawyers.com
Miami – Fort Lauderdale – Boca Raton
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OUR
FIRM

WHO
WE ARE

For over two decades, Kopelowitz Ostrow Ferguson Weiselberg Gilbert
(KO) has provided comprehensive, results-oriented legal representation to
individual, business, and government clients throughout Florida and the
rest of the country. KO has the experience and capacity to represent its
clients effectively and has the legal resources to address almost any legal
need. The firm’s 26-plus attorneys have practiced at several of the nation’s
largest and most prestigious firms and are skilled in almost all phases of
law, including consumer class actions, multidistrict litigation involving mass
tort actions, complex commercial litigation, and corporate transactions. In
the class action arena, the firm has experience not only representing
individual aggrieved consumers, but also defending large institutional
clients, including multiple Fortune 100 companies.

The firm has a roster of accomplished attorneys. Clients have an
opportunity to work with some of the finest lawyers in Florida and the
United States, each one committed to upholding KO’s principles of
professionalism, integrity, and personal service. Among our roster, you’ll
find attorneys whose accomplishments include: being listed among the
“Legal Elite Attorneys” and as “Florida Super Lawyers”; achieving an AV®
Preeminent™ rating by the Martindale-Hubbell peer review process; being
Board Certified in their specialty; serving as in-house counsel for major
corporations, as a city attorney handling government affairs, as a public
defender, and as a prosecutor; achieving multi-millions of dollars through
verdicts and settlements in trials, arbitrations, and alternative dispute
resolution procedures; successfully winning appeals at every level in Florida
state and federal courts; and serving government in various elected and
appointed positions.
KO has the experience and resources necessary to represent large putative
classes. The firm’s attorneys are not simply litigators, but rather,
experienced trial attorneys with the support staff and resources needed to
coordinate complex cases.
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CLASS
ACTION
PLAINTIFF

Since its founding, KO has initiated and served as co-lead counsel and liaison
counsel in many high-profile class actions. Currently, the firm serves as liaison
counsel in a multidistrict class action antitrust case against four of the largest
contact lens manufacturers pending before Judge Schlesinger in the Middle
District of Florida. See In Re: Disposable Contact Lens Antitrust Litigation,
MDL 2626 as well as co-lead counsel in In re Zantac (Ranitidine) Prods. Liab. Litig.,
9:20-md-02924-RLR (S.D. Fla.).
Further, the firm has served or is currently serving as lead or co-lead counsel in
dozens of certified and/or proposed class actions against national and regional
banks involving the unlawful re-sequencing of debit and ATM transactions
resulting in manufactured overdraft fees, and other legal theories pertaining to
overdraft fees and insufficient funds (NSF) fees. The cases are pending, or were
pending, in various federal and state jurisdictions throughout the country,
including some in multidistrict litigation pending in the Southern District of
Florida and others in federal and state courts dispersed throughout the country.
KO’s substantial knowledge and experience litigating overdraft class actions and
analyzing overdraft damage data has enabled the firm to obtain about a dozen
multi-million dollar settlements (in excess of $400 million) for the classes KO
represents.
Additionally, other current cases are being litigated against automobile insurers
for failing to pay benefits owed to insureds with total loss vehicle claims; data
breaches; false advertising; defective consumer products and vehicles; antitrust
violations; and suits on behalf of students against colleges and universities
arising out of the COVID-19 pandemic.
The firm has in the past litigated certified and proposed class actions against
Blue Cross Blue Shield and United Healthcare related to their improper
reimbursements of health insurance benefits. Other insurance cases include
auto insurers failing to pay benefits owed to insureds with total loss vehicle
claims. Other class action cases include cases against Microsoft Corporation
related to its Xbox 360 gaming platform, ten of the largest oil companies in the
world in connection with the destructive propensities of ethanol and its impact
on boats, Nationwide Insurance for improper mortgage fee assessments, and
several of the nation’s largest retailers for deceptive advertising and marketing at
their retail outlets and factory stores.
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CLASS
ACTION
DEFENSE

The firm also brings experience in successfully defended many class
actions on behalf of banking institutions, mortgage providers and
servicers, an aircraft maker and U.S. Dept. of Defense contractor, a
manufacturer of breast implants, and a national fitness chain.

MASS TORT
LITIGATION

The firm also has extensive experience in mass tort litigation, including the
handling of cases against Bausch & Lomb in connection with its Renu with
MoistureLoc product, Wyeth Pharmaceuticals related to Prempro, Bayer
Corporation related to its birth control pill YAZ, and Howmedica
Osteonics Corporation related to the Stryker Rejuvenate and AGB II hip
implants. In connection with the foregoing, some of which has been
litigated within the multidistrict arena, the firm has obtained millions in
recoveries for its clients.

OTHER AREAS
OF PRACTICE

In addition to class action and mass tort litigation, the firm has extensive
experience in the following practice areas: commercial and general civil
litigation, corporate transactions, health law, insurance law, labor and
employment law, marital and family law, real estate litigation and
transaction, government affairs, receivership, construction law, appellate
practice, estate planning, wealth preservation, healthcare provider
reimbursement and contractual disputes, white collar and criminal defense,
employment contracts, environmental, and alternative dispute resolution.

FIND US
ONLINE

To learn more about KO, or any of the firm’s other attorneys, please visit
www.kolawyers.com.
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CLASS ACTION AND MASS TORT SETTLEMENTS

FINANCIAL
INSTITUTIONS

Roberts v. Capital One, N.A., 16 Civ. 4841 (LGS) (S.D.N.Y 2020) - $17 million
Lloyd v. Navy Federal Credit Union, 17-cv-01280-BAS-RBB (S.D. Ca. 2019) - $24.5 million
Farrell v. Bank of America, N.A., 3:16-cv-00492-L-WVG (S.D. Ca. 2018) - $66.6 million
Bodnar v. Bank of America, N.A., 5:14-cv-03224-EGS (E.D. Pa. 2015) - $27.5 million
Morton v. Green Bank, 11-135-IV (20th Judicial District Tenn. 2018) - $1.5 million
Hawkins v. First Tennessee Bank, CT-004085-11 (13th Judicial District Tenn. 2017) $16.75 million
Payne v. Old National Bank, 82C01-1012 (Cir. Ct. Vanderburgh 2016) - $4.75 million
Swift. v. Bancorpsouth, 1:10-CV-00090 (N.D. Fla. 2016) - $24.0 million
Mello v. Susquehanna Bank, 1:09-MD-02046 (S.D. Fla. 2014) – $3.68 million
Johnson v. Community Bank, 3:11-CV-01405 (M.D. Pa. 2013) - $1.5 million
McKinley v. Great Western Bank, 1:09-MD-02036 (S.D. Fla. 2013) - $2.2 million
Blahut v. Harris Bank, 1:09-MD-02036 (S.D. Fla. 2013) - $9.4 million
Wolfgeher Commerce Bank, 1:09-MD-02036 (S.D. Fla. 2013) - $18.3 million
Case v. Bank of Oklahoma, 09-MD-02036 (S.D. Fla. 2012) - $19.0 million Settlement
Hawthorne v. Umpqua Bank, 3:11-CV-06700 (N.D.Ca. 2012) - $2.9 million Settlement
Simpson v. Citizens Bank, 2:12-CV-10267 (E.D. Mi. 2012) - $2.0 million
Nelson v. Rabobank, RIC 1101391 (Riverside County, Ca. 2012) - $2.4 million
Harris v. Associated Bank, 1:09-MD-02036 (S.D. Fla. 2012) - $13.0 million
LaCour v. Whitney Bank, 8:11-CV-1896 (M.D. Fla. 2012) - $6.8 million
Orallo v. Bank of the West, 1:09-MD-202036 (S.D. Fla. 2012) - $18.0 million
Taulava v. Bank of Hawaii, 11-1-0337-02 (1st Cir. Hawaii 2011) - $9.0 million
Trevino v. Westamerica, CIV 1003690 (Marin County, CA 2010) - $2.0 million
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FALSE
PRICING

CONSUMER
PROTECTION

Gattinella v. Michael Kors (USA), 14-Civ-5731 (WHP) (S.D. NY 2015) - $4.875 million
Stathakos v. Columbia Sportswear, 4:15-cv-04543-YGR (N.D. Ca. 2018) - Injunctive relief
prohibiting deceptive pricing practices

Walters v. Target Corp., 3:16-cv-1678-L-MDD (S.D. Cal. 2020) – $8.2 million
Papa v. Grieco Ford Fort Lauderdale, LLC, 18-cv-21897-JEM (S.D. Fla. 2019) - $4.9 million
Bloom v. Jenny Craig, Inc., 18-cv-21820-KMM (S.D. Fla. 2019) - $3 million
DiPuglia v. US Coachways, Inc., 1:17-cv-23006-MGC (S.D. Fla. 2018) - $2.6 million
Masson v. Tallahassee Dodge Chrysler Jeep, LLC, 1:17-cv-22967-FAM (S.D. Fla. 2018) $850,000

MASS
TORT

In re Zantac (Ranitidine) Prods. Liab. Litig., 9:20-md-02924-RLR (S.D. Fla.) - MDL No.
2924 – Co-Lead Counsel
In re: Stryker Rejuvenate and ABG II PRODUCTS LIABILITY LITIGATION, 13-MD2411 (17th Jud. Cir. Fla. Complex Litigation Division)
In re: National Prescription Opiate Litigation, 1:17-md-02804-DAP (N.D. Ohio) - MDL 2804
In re: Smith and Nephew BHR Hip Implant Products Liability Litigation, MDL-17-md-2775
Yasmin and YAZ Marketing, Sales Practivces and Products Liability Litigation, 3:09-md-02100DRH-PMF (S.D. Ill.) – MDL 2100
In re: Prempro Products Liability Litigation, MDL Docket No. 1507, No. 03-cv-1507 (E.D.
Ark.)
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JEFF OSTROW
Managing Partner
Bar Admissions
The Florida Bar

Court Admissions
Supreme Court of the United States
U.S. Court of Appeals for the Eleventh Circuit
U.S. District Court, Southern District of Florida
U.S. District Court, Middle District of Florida
U.S. District Court, Northern District of Florida
U.S. District Court, Northern District of Illinois
U.S. District Court, Eastern District of Michigan
U.S. District Court, Western District of Tennessee
U.S. District Court, Western District of Wisconsin
Education
Nova Southeastern University, J.D. - 1997
University of Florida, B.S. – 1994

Email: Ostrow@kolawyers.com

Jeff Ostrow is the Managing Partner of Kopelowitz Ostrow P.A. He established his own
law practice immediately upon graduation from law school in 1997, co-founded the current
firm in 2001, and has since grown it to nearly 50 attorneys in 3 offices throughout South
Florida. In addition to overseeing the firm’s day-to-day operations and strategic direction,
Mr. Ostrow practices full time in the areas of consumer class actions, sports and business
law. He is a Martindale-Hubbell AV® Preeminent™ rated attorney in both legal ability and
ethics.
Mr. Ostrow is an accomplished trial attorney who represents both Plaintiffs and
Defendants, successfully trying many cases to verdict involving multi-million dollar damage
claims in state and federal courts. Currently, he serves as lead counsel in nationwide and
statewide class action lawsuits against many of the world’s largest financial institutions in
connection with the unlawful assessment of fees. To date, his efforts have successfully
resulted in the recovery of over $400,000,000 for tens of millions of bank customers, as
well as monumental changes in the way banks assess fees. In addition, Mr. Ostrow has
litigated consumer class actions against some of the world’s largest clothing retailers, health
insurance carriers, technology companies, and oil conglomerates, along with serving as
class action defense counsel for some of the largest advertising and marketing agencies in
the world, banking institutions, real estate developers, and mortgage companies.
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Mr. Ostrow often serves as outside General Counsel to companies, advising them in
connection with their legal and regulatory needs. He has represented many Fortune 500®
Companies in connection with their Florida litigation. He has handled cases covered by
media outlets throughout the country and has been quoted many times on various legal
topics in almost every major news publication, including the Wall Street Journal, New York
Times, Washington Post, Miami Herald, and Sun-Sentinel. He has also appeared on CNN,
ABC, NBC, CBS, FoxNews, ESPN, and almost every other major national and
international television network in connection with his cases, which often involve industry
changing litigation or athletes in Olympic Swimming, the NFL, NBA and MLB.
In addition to the law practice, he is the President of ProPlayer Sports LLC, a full-service
sports agency and marketing firm. He represents both Olympic swimmers and select NFL
athletes and is licensed by both the NFL Players Association and the NBA Players
Association as a certified Contract Advisor. Mr. Ostrow handles all player-team
negotiations of contracts, represents his clients in legal proceedings, negotiates all
marketing engagements, and oversees public relations and crisis management. He has
extensive experience in negotiating, mediating and arbitrating a wide-range of issues on
behalf of clients with the NFL Players Association, the International Olympic Committee,
the United States Olympic Committee, USA Swimming and the United States Anti-Doping
Agency.
He is the founder and President of Class Action Lawyers of American, a member of the
Public Justice Foundation, and a lifetime member of the Million Dollar Advocates Forum.
The Million Dollar Advocates Forum is the most prestigious group of trial lawyers in the
United States. Membership is limited to attorneys who have won multi-million dollar
verdicts. Additionally, he has been named as one of the top lawyers in Florida by Super
Lawyers® for several years running, honored as one of Florida’s Legal Elite Attorneys,
recognized as a Leader in Law by the Lifestyle Media Group®, and nominated by the
South Florida Business Journal® as a finalist for its Key Partners Award. Mr. Ostrow is a
recipient of the Gator 100 award for the fastest growing University of Florida alumniowned law firm in the world.’
When not practicing law, Mr. Ostrow serves on the Board of Governors of Nova
Southeastern University’s Wayne Huizenga School of Business and is a Member of the
Broward County Courthouse Advisory Task Force. He is also the Managing Member of
One West LOA LLC, a commercial real estate development company. Mr. Ostrow is a
founding board member for the Jorge Nation Foundation, a 501(c)(3) non-profit
organization that partners with the Joe DiMaggio Children’s Hospital to send children
diagnosed with cancer on all-inclusive Dream Trips to destinations of their choice. He has
previously sat on the boards of a national banking institution and a national healthcare
marketing company.
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ROBERT C. GILBERT
Partner
Bar Admissions
The Florida Bar
District of Columbia Bar

Court Admissions
Supreme Court of the United States
U.S. Court of Appeals for the 11th Circuit
U.S. District Court, Southern District of Florida
U.S. District Court, Middle District of Florida

Education
University of Miami School of Law, J.D. - 1985
Florida International University, B.S. - 1982

Email: Gilbert@kolawyers.com

Robert C. “Bobby” Gilbert has over three decades of experience handling class actions,
multidistrict litigation and complex business litigation throughout the United States. He has
been appointed lead counsel, co-lead counsel, coordinating counsel or liaison counsel in
many federal and state court class actions. Bobby has served as trial counsel in class actions
and complex business litigation tried before judges, juries and arbitrators. He has also
briefed and argued numerous appeals, including two precedent-setting cases before the
Florida Supreme Court.
Bobby was appointed as Plaintiffs’ Coordinating Counsel in In re Checking Account Overdraft
Litig., MDL 2036, class action litigation brought against many of the nation’s largest banks
that challenged the banks’ internal practice of reordering debit card transactions in a
manner designed to maximize the frequency of customer overdrafts. In that role, Bobby
managed the large team of lawyers who prosecuted the class actions and served as the
plaintiffs’ liaison with the Court regarding management and administration of the
multidistrict litigation. He also led or participated in settlement negotiations with the
banks that resulted in settlements exceeding $1.1 billion, including Bank of America ($410
million), Citizens Financial ($137.5 million), JPMorgan Chase Bank ($110 million), PNC
Bank ($90 million), TD Bank ($62 million), U.S. Bank ($55 million), Union Bank ($35
million) and Capital One ($31.7 million).
Bobby has been appointed to leadership positions is numerous other class actions and
multidistrict litigation proceedings. He is currently serving as co-lead counsel in In re Zantac
(Ranitidine) Prods. Liab. Litig., 9:20-md-02924-RLR (S.D. Fla.), as well as liaison counsel in In
re Disposable Contact Lens Antitrust Litig., MDL 2626 (M.D. Fla.); liaison counsel in In re 21st
Century Oncology Customer Data Security Beach Litig., MDL 2737 (M.D. Fla.); and In re FarmRaised Salmon and Salmon Products Antitrust Litig., No. 19-21551 (S.D. Fla.). He previously
served as liaison counsel for indirect purchasers in In re Terazosin Hydrochloride Antitrust
Litig., MDL 1317 (S.D. Fla.), an antitrust class action that settled for over $74 million.
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For the past 18 years, Bobby has represented thousands of Florida homeowners in class
actions to recover full compensation under the Florida Constitution based on the Florida
Department of Agriculture’s taking and destruction of the homeowners’ private property.
As lead counsel, Bobby argued before the Florida Supreme Court to establish the
homeowners’ right to pursue their claims; served as trial counsel in non-jury liability trials
followed by jury trials that established the amount of full compensation owed to the
homeowners for their private property; and handled all appellate proceedings. Bobby’s
tireless efforts on behalf of the homeowners resulted in judgments exceeding $93 million.
Bobby previously served as an Adjunct Professor at Vanderbilt University Law School,
where he co-taught a course on complex litigation in federal courts that focused on
multidistrict litigation and class actions. He continues to frequently lecture and make
presentations on a variety of topics.
Bobby has served for many years as a trustee of the Greater Miami Jewish Federation and
previously served as chairman of the board of the Alexander Muss High School in Israel,
and as a trustee of The Miami Foundation.
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JONATHAN M. STREISFELD
Partner
Bar Admissions
The Florida Bar

Court Admissions
Supreme Court of the United States
U.S. Court of Appeals for the First, Second, Fourth, Fifth Ninth,
and Eleventh Circuits
U.S. District Court, Southern District of Florida
U.S. District Court, Middle District of Florida
U.S. District Court, Northern District of Florida
U.S. District Court, Northern District of Illinois
U.S. District Court, Western District of Michigan
U.S. District Court, Western District of New York
U.S. District Court, Western District of Tennessee

Education
Nova Southeastern University, J.D. - 1997
Syracuse University, B.S. - 1994

Email: streisfeld@kolawyers.com
Jonathan M. Streisfeld joined KO as a partner in 2008. Mr. Streisfeld concentrates his practice in
the areas of consumer class actions, business litigation, and appeals nationwide. He is a MartindaleHubbell AV® Preeminent™ rated attorney in both legal ability and ethics.
Mr. Streisfeld has vast and successful experience in class action litigation, serving as class counsel in
nationwide and statewide consumer class action lawsuits against the nation’s largest financial
institutions in connection with the unlawful assessment of fees. To date, his efforts have
successfully resulted in the recovery of over $400,000,000 for millions of bank and credit union
customers, as well as profound changes in the way banks assess fees. Additionally, he has and
continues to serve as lead and class counsel for consumers in many class actions involving false
advertising and pricing, defective products, and data breach. In addition, Mr. Streisfeld has litigated
class actions against some of the largest health and automobile insurance carriers and oil
conglomerates, and defended class and collective actions in other contexts.
Mr. Streisfeld has represented a variety of businesses and individuals in a broad range of business
litigation matters, including contract, fraud, breach of fiduciary duty, intellectual property, real
estate, shareholder disputes, wage and hour, and deceptive trade practices claims. He also assists
business owners and individuals with documenting contractual relationships. Mr. Streisfeld also
provides legal representation in bid protest proceedings.
Mr. Streisfeld oversees the firm’s appellate and litigation support practice, representing clients in
the appeal of final and non-final orders, as well as writs of certiorari, mandamus, and prohibition.
His appellate practice includes civil and marital and family law matters.
Previously, Mr. Streisfeld served as outside assistant city attorney for the City of Plantation and
Village of Wellington in a broad range of litigation matters.
As a member of The Florida Bar, Mr. Streisfeld served for many years on the Executive Council of
the Appellate Practice Section and is a past Chair of the Section’s Communications Committee.
Mr. Streisfeld currently serves as a member of the Board of Temple Kol
Ami Emanu-El.
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DANIEL TROPIN
Partner
Bar Admissions
The Florida Bar

Court Admissions
U.S. District Court, Southern District of Florida
U.S. District Court, Middle District of Florida

Education
University of Virginia, J.D. - 2012
Emory University, B.A. - 2008

Email: tropin@kolawyers.com
Daniel Tropin is a litigator who specializes in complex commercial cases and class action
litigation. Mr. Tropin joined the law firm as a partner in 2018, and has a wealth of
experience across the spectrum of litigation, including class actions, derivative actions,
trade secrets, arbitrations, and product liability cases.
Mr. Tropin graduated from the University of Virginia law school in 2012, and prior to
joining this firm, was an associate at a major Miami law firm and helped launch a new law
firm in Wynwood. He was given the Daily Business Review’s Most Effective Lawyers,
Corporate Securities award in 2014. His previous representative matters include:
• Represented a major homebuilder in an action against a former business partner, who
had engaged in a fraud and defamation scheme to extort money from the client.
Following a jury trial, the homebuilder was awarded $1.02 billion in damages. The award
was affirmed on appeal.
• Represented the former president and CEO of a cruise line in a lawsuit against a major
international venture capital conglomerate, travel and entertainment company, based on
allegations of misappropriation of trade secrets, breach of a non-disclosure agreement,
and breach of a partnership agreement.
• Represented the CEO of a rapid finance company in an action seeking injunctive relief
to protect his interest in the company.
• Represented a medical supply distribution company an action that involved allegations
of misappropriation and breach of a non-circumvention agreement.
• Represented a mobile phone manufacturer and distributor in a multi-million-dollar
dispute regarding membership interests in a Limited Liability Company, with claims
alleging misappropriation of trade secrets and breach of fiduciary duty.
• Represented a major liquor manufacturer in a products liability lawsuit arising out of an
incident involving flaming alcohol.
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JOSH LEVINE
Partner
Bar Admissions
The Florida Bar

Court Admissions
U.S. Court of Appeals for the Fifth Circuit
U.S. Court of Appeals for the Sixth Circuit
U.S. Court of Appeals for the Eleventh Circuit
U.S. District Court, Southern District of Florida
U.S. District Court, Middle District of Florida
U.S. District Court, Northern District of Illinois

Education
University of Miami School of Law, J.D. - 2011
University of Central Florida, B.A. - 2006

Email: levine@kolawyers.com
Josh Levine is a litigation attorney, and his practice takes him all over the State of Florida
and the United States. Mr. Levine focuses on civil litigation and appellate practice, primarily
in the areas of class actions and commercial litigation.
Mr. Levine has handled over 175 appeals in all five of Florida’s District Courts of Appeal
and the Florida Supreme Court, as well as multiple federal appellate courts. Mr. Levine has
represented both businesses and individuals in litigation matters, including contractual
claims, fraud, breach of fiduciary duty, negligence, professional liability, enforcement of
non-compete agreements, trade secret infringement, real estate and title claims, other
business torts, insurance coverage disputes, as well as consumer protection statutes.
Mr. Levine is a member of the Florida Bar Appellate Court Rules Committee, currently
serving as the vice-chair of the Civil Practice Subcommittee and is an active member of
the Appellate Practice Section of the Florida Bar and the Broward County Bar Association.
Mr. Levine recently completed a four-year term as a member of the Board of Directors of
the Broward County Bar Association Young Lawyers Section.
Mr. Levine received a Juris Doctor degree, Magna Cum Laude, from the University of
Miami School of Law. While attending law school, he served as an Articles and Comments
Editor on the University of Miami Inter-American Law Review and was on the Dean’s
List, and a Merit Scholarship recipient. Mr. Levine also was awarded the Dean’s Certificate
of Achievement in Legal Research and Writing, Trusts & Estates, & Professional
Responsibility classes.
Before joining KO, Mr. Levine worked at an Am Law 100 firm where he also focused on
civil litigation and appellate practice, primarily representing banks, lenders, and loan
servicers in consumer finance related litigation matters.
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KRISTEN LAKE CARDOSO
Partner
Bar Admissions
The Florida Bar

Court Admissions
U.S. District Court, Southern District of Florida
U.S. District Court, Middle District of Florida

Education
Nova Southeastern University, J.D., 2007
University of Florida, B.A., 2004

Email: cardoso@kolawyers.com
Kristen Lake Cardoso is a litigation attorney focusing on complex commercial cases and
consumer class actions. She has gained valuable experience representing individuals and
businesses in state and federal courts at both the trial and appellate levels in a variety of
litigation matters, including contractual claims, fraud, breach of fiduciary duty, negligence,
professional liability, real estate claims, enforcement of non-compete agreements, trade
secret infringement, shareholder disputes, deceptive trade practices, other business torts, as
well as consumer protection statutes.
Mrs. Cardoso’s class action cases have involved, amongst other things, data breaches,
violations of state consumer protection statutes, and breaches of contract. Mrs. Cardoso
has represented students seeking reimbursements of tuition, room and board, and other
fees paid to their colleges and universities for in-person education, housing, meals, and
other services not provided when campuses closed during the COVID-19 pandemic. Ms.
Cardoso has also represented consumers seeking recovery of gambling losses from tech
companies that profit from illegal gambling games offered, sold, and distributed on their
platforms.
Mrs. Cardoso is admitted to practice law throughout the State of Florida, as well as in the
United States District Courts for the Southern District of Florida and the Northern
District of Florida. Mrs. Cardoso attended the University of Florida, where she received
her Bachelor's degree in Political Science, cum laude. She received her law degree from
Nova Southeastern University, magna cum laude. While in law school, Mrs. Cardoso served
as an Articles Editor for the Nova Law Review, was on the Dean's List, and was the
recipient of a scholarship granted by the Broward County Hispanic Bar Association for her
academic achievements. When not practicing law, Mrs. Cardoso serves as a volunteer at
Saint David Catholic School. She has also served on various committees with the Junior
League of Greater Fort Lauderdale geared towards improving the local community
through leadership and volunteering.
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RACHEL GLASER
Associate
Bar Admissions
The Florida Bar

Education
Nova Southeastern University, J.D., 2020
Florida State University, B.S., 2017

Email: glaser@kolawyers.com
Rachel Feder Glaser is an attorney in KO’s Fort Lauderdale office and is an active member
of the Florida Bar. Her practice focuses primarily on class action litigation. Ms. Glaser
litigates consumer class action lawsuits, including cases against some of the largest financial
institutions in Florida and around the United States, challenging their unlawful assessment
and collection of account fees. She has also assisted the firm in class actions targeting auto
insurance companies across the country, in connection with the failure to provide proper
coverage in the event of a total vehicular loss.
Ms. Glaser earned her Juris Doctor, summa cum laude, from Nova Southeastern
University, Shepard Broad College of Law, where she served as an Executive Board
Member of the Nova Trial Association, Senior Associate for the Nova Law Review, and as
a teaching assistant for the Legal Research and Writing department. Ms. Glaser was
consistently placed on the Dean’s List and received the Book Awards in Legal research and
Writing, Evidence, and Trial Advocacy.
While in law school, Ms. Glaser participated in national competitions for both the Nova
Trial Association and the Moot Court Honor Society, winning a National Championship at
the 2019 Buffalo-Niagara Mock Trial Competition. For her excellence in advocacy, Ms.
Glaser was inducted into the Order of the Barristers.
Ms. Glaser received a Bachelor of Science in both Accounting and Finance from Florida
State University. While attending Florida State, she interned for the University’s Office of
Inspector General Services where she assisted internal auditors in investigating allegations
related to compliance, fraud, and abuse of university resources.
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Firm Resume
Jonathan Tycko and Hassan Zavareei founded Tycko & Zavareei LLP in 2002 when they left a
large national firm to form a private public interest law firm. Since then, a wide range of clients have
trusted the firm with their most difficult problems. Those clients include individuals fighting for their
rights, tenants’ associations battling to preserve decent and affordable housing, consumers seeking
redress for unfair business practices, whistleblowers exposing fraud and corruption, and non-profit
entities and businesses facing difficult litigation.
The firm’s practice focuses on complex litigation, with a particular emphasis on consumer and
other types of class actions, and qui tam and False Claims Act litigation. In its class action practice, the
firm represent consumers who have been victims of corporate wrongdoing. The firm’s attorneys bring
a unique perspective to such litigation because many of them trained at major national defense firms
where they obtained experience representing corporate defendants in such cases. This unique
perspective enables the firm to anticipate and successfully counter the strategies commonly employed
by corporate counsel defending class action litigation. Tycko & Zavareei LLP’s attorneys have
successfully obtained class certification, been appointed class counsel, and obtained approval of class
action settlements with common funds totaling over $500 million.
Tycko & Zavareei LLP’s sixteen attorneys graduated from some of the nation’s finest law
schools, including Harvard Law School, Columbia Law School, Duke University School of Law, UC
Berkeley School of Law, Georgetown Law, and the University of Michigan Law School. They have
served in prestigious clerkships for federal and state trial and appellate judges and have worked for lowincome clients through competitive public interest fellowships. The firm’s diversity makes it a leader
amongst its peers, and the firm actively and successfully recruits attorneys who are women, people of
color, and LGBTQ. To support its mission of litigating in the public interest, Tycko & Zavareei LLP
offers a unique public interest fellowship for recent law graduates. Tycko & Zavareei LLP’s attorneys
practice in state and federal courts across the nation.

Representative Cases
Vergara v. Uber Technologies, Inc. , No. 1:15-cv-06972 (N.D. Ill.). Tycko & Zavareei LLP served as Co-Lead
Counsel in this case under the Telephone Consumer Protection Act, in which he obtained a class settlement of $20
million.
In re Fifth Third Early Access Cash Advance Litigation , No. 1:12-cv-00851 (S.D. Ohio). Tycko & Zavareei

LLP was appointed Co-Lead Counsel in these consolidated payday lending cases, which are in discovery after a
successful appeal before the Sixth Circuit.

Farrell v. Bank of America, N.A. , No. 16-cv-000492 (S.D. Cal.). As Co-Lead Counsel, Tycko & Zavareei LLP

obtained a settlement valued at $66.6 million plus injunctive relief valued at $1.2 billion.

In re TD Bank, N.A. Debit Card Overdraft Fee Litigation , No. 15-mn-02613 (D.S.C.). Tycko & Zavareei

LLP serves on the Plaintiffs Executive Committee in this case challenging TD Bank’s overdraft fee practices. Tycko
& Zavareei LLP assisted in obtaining a $70 million class settlement.

In re Higher One Account Marketing & Sales Practices Litigation , No. 12-md-02407 (D. Conn.). As Lead
Counsel, Tycko & Zavareei LLP helped secure a $15 million common fund settlement with significant changes to
business practices for illegal debit card fees.
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Duval v. Citizens Financial Group, Inc. , No. 10-cv-21080 (S.D. Fla.). Tycko & Zavareei LLP was appointed
Class Counsel and obtained a common fund settlement of $137.5 million.
In re American Psychological Association Assessment Fee Litigation , No. 10-cv-01780 (D.D.C.). Tycko &

Zavareei LLP served as Co-Lead Counsel in this case challenging the APA’s deceptive fee practices, and achieved a
$9.02 million common fund settlement for the class.

Lloyd v. Navy Federal Credit Union , No. 17-cv-1280 (S.D. Cal.). As Co-Lead Counsel, Tycko & Zavareei LLP
helped secure a $24.5 million common fund settlement on behalf of a class of NFCU customers harmed by the
credit union’s overdraft fee practices.
Morgan v. Apple, Inc. , No. 17-cv-5277 (N.D. Cal.), Simmons v. Apple Inc., No. 17CV312251 (Sup. Ct. Ca.,
Santa Clara Cty.). Tycko & Zavareei LLP is currently serving as Lead Counsel in this class action challenging
Apple’s deceptive marketing of Powerbeats headphones and secured a $9.75 million settlement for the class,
which is pending preliminary approval.

Wallace v. Wells Fargo Bank, N.A. , No. 17CV31775 (Sup. Ct. Ca., Santa Clara Cty.). Tycko & Zavareei LLP
serve as Co-Lead Counsel in this case against Wells Fargo’s overdraft fee practices. Tycko & Zavareei LLP recently
moved for preliminary approval of a $10.5 million common fund class settlement.
Roberts v. Capital One Financial Corporation , No. 16-cv-04841 (S.D.N.Y.). As Co-Lead Counsel, Tycko &
Zavareei LLP helped secure a $17 million settlement on behalf of Capital One customers forced to pay excessive
overdraft fees.

Hawkins v. First Tennessee Bank, N.A. , No. CT-0040851-11 (Cir. Ct. Shelby Cty. Tenn.). As Co-Lead

Counsel, Tycko & Zavareei LLP helped obtain a class settlement of $16.75 million on behalf of bank customers
harmed by First Tennessee’s predatory overdraft fees.

Mascaro v. TD Bank, N.A. , No. 10-cv-21117 (S.D. Fla.). Tycko & Zavareei LLP was appointed Class Counsel
and was instrumental in obtaining a $62 million common fund on behalf of the class.
Trombley v. National City Bank , No. 10-cv-00232 (D.D.C.). Tycko & Zavareei LLP served as Lead Counsel
and obtained a $12 million common fund settlement on behalf of a class of consumers.
Taulava v. Bank of Hawaii , No. 11-1-0337-02 (Cir. Ct. of 1st Cir., Haw.). As Co-Lead Counsel, Tycko &

Zavareei LLP obtained a $9 million common fund for a class of customers who were harmed by Bank of Hawaii’s
overdraft fee practices.

Bodnar v. Bank of America, N.A. , No. 14-cv-3224 (E.D. Pa.). Tycko & Zavareei LLP served as lead Counsel
and obtained a $27.5 million class settlement and significant injunctive relief.
Lambert v. Navy Federal Credit Union , No. 19-cv-00103 (E.D. Va.). Tycko & Zavareei LLP was appointed

Class Counsel and helped secure a $16 million settlement on behalf of members of Navy Federal Credit Union who
were harmed by the credit union’s practice of assessing a second or third NSF Fee upon re-presentment of debit
items or checks.

Hamm v. Sharp Electronics Corp. , No. 19-cv-488 (M.D. Fla.). Tycko & Zavareei LLP was appointed Co-Lead
Counsel and was instrumental in providing relief valued at $109 million for class members exposed to a product
defect in certain Sharp Microwave Drawer Ovens.

Gibbs v. TCV V, LP & Gibbs v. Rees , Nos. 19-cv-789 & 20-cv-717 (E.D. Va.). Tycko & Zavareei LLP was
named class counsel in one of, if not, the largest unlawful tribal payday lending schemes. Thus far, class counsel has
been able to obtain a settlement fund over $60 million as well as the cancellation of $380 million in loans.
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Jonathan Tycko
Partner
202.973.0900
jtycko@tzlegal.com
In his 25 years of practice, Jonathan Tycko has represented a wide range
of clients, including individuals, Fortune 500 companies, privately-held
business, and non-profit associations, in both trial and appellate courts
around the country. Although he continues to handle a variety of cases,
his current practice is focused primarily on helping whistleblowers expose
fraud and corruption through qui tam litigation under the False Claims Act
and other similar whistleblower statutes. Mr. Tycko’s whistleblower
clients have brought to light hundreds of millions of dollars in fraud in
cases involving healthcare, government contracts, customs and import
duties, banking and tax.
Prior to founding Tycko & Zavareei LLP in 2002, Mr. Tycko was with
Gibson, Dunn & Crutcher LLP, one of the nation’s top law firms. He
received his law degree in 1992 from Columbia University Law School,
and earned a B.A. degree, with honors, in 1989 from The Johns Hopkins
University. After graduating from law school, Mr. Tycko served for two
years as law clerk to Judge Alexander Harvey, II, of the United States
District Court for the District of Maryland.
In addition to his private practice, Mr. Tycko is an active participant in
other law-related and community activities. He currently serves on the
Conference Committee of the Taxpayers Against Fraud Education Fund,
charged with planning the premier annual conference of whistleblower
attorneys and their counterparts at the United States Department of Justice
and other government agencies. He has taught as an Adjunct Professor at
the George Washington University Law School. He is a former member
and Chairperson of the Rules of Professional Conduct Review Committee
of the District of Columbia Bar, where he helped draft the ethics rules
governing members of the bar. And Mr. Tycko is a member of the Board
of Trustees of Studio Theatre, one of the D.C. area’s top non-profit
theaters.
Mr. Tycko is admitted to practice before the courts of the District of
Columbia, Maryland and New York, as well as before numerous federal
courts, including the Supreme Court, the Circuit Courts for the D.C.
Circuit, Third Circuit, Fourth Circuit, Fifth Circuit, Seventh Circuit, Ninth
Circuit, Eleventh Circuit and Federal Circuit, the District Courts for the
District of Columbia and District of Maryland, the Southern District of
New York, the Northern District of New York, the Western District of
New York, and the Court of Federal Claims.
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Education
Columbia University Law School,
1992
The Johns Hopkins University, 1989,
with honors
Bar Admissions
District of Columbia
Maryland
New York
Supreme Court of the United States
Memberships
American Association for Justice
(AAJ)
Public Justice
Taxpayers Against Fraud Education
Fund (TAFEF)
Awards
Stone Scholar (all three years),
Columbia Law School
Thomas E. Dewey Prize for Best
Brief, Harlan Fiske Stone Moot Court
Competition, Columbia Law School
Award of Litigation Excellence,
CARECEN-The Central American
Resource Center
Super Lawyers, 2012-current
Member of the D.C. Bar Leadership
Academy
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Hassan A. Zavareei
Partner
202.973.0900
hzavareei@tzlegal.com

Mr. Zavareei has devoted the last eighteen years to recovering hundreds

of millions of dollars on behalf of consumers and workers. He has served
in leadership roles in dozens of class action cases and has been appointed
Class Counsel on behalf of numerous litigation and settlement classes. An
accomplished and experienced attorney, Mr. Zavareei has litigated in state
and federal courts across the nation in a wide range of practice areas; tried
several cases to verdict; and successfully argued numerous appeals,
including in the D.C. Circuit, the Fourth Circuit, and the Fifth Circuit.
After graduating from UC Berkeley School of Law, Mr. Zavareei joined
the Washington, D.C. office of Gibson, Dunn & Crutcher LLP. There, he
managed the defense of a nationwide class action brought against a major
insurance carrier, along with other complex civil matters. In 2002, Mr.
Zavareei founded Tycko & Zavareei LLP with his partner Jonathan Tycko.
Mr. Zavareei has served as lead counsel or co-counsel in dozens of class
actions involving deceptive business practices, defective products, and/or
privacy. He has been appointed to leadership roles in multiple cases. As
Lead Counsel in an MDL against a financial services company that
provided predatory debit cards to college students, Mr. Zavareei
spearheaded a fifteen-million-dollar recovery for class members. He is
currently serving as Co-Lead Counsel in consolidated proceedings against
Fifth Third Bank, and on the Plaintiffs’ Executive Committee in MDL
litigation against TD Bank. As Co-Lead Counsel in Farrell v. Bank of
America, a case challenging Bank of America’s punitive overdraft fees, Mr.
Zavareei secured a class settlement valued at $66.6 million in cash and debt
relief, together with injunctive relief forcing the bank to change a practice
that will save millions of low-income consumers approximately $1.2 billion
in overdraft fees. In his Order granting final approval, Judge Lorenz of the
U.S. District Court for the Southern District of California described the
outcome as a “remarkable” accomplishment achieved through “tenacity
and great skill.”

Education
UC Berkeley School of Law, 1995
Order of the Coif
Duke University, 1990
cum laude
Bar Admissions
California
District of Columbia
Maryland
Supreme Court of the United States
Memberships
Public Justice, Board Member
American Association for Justice
Awards
Washington Lawyers Committee,
Outstanding Achievement Award
Super Lawyer
Lawdragon 500
Presentations & Publications
Witness Before the Subcommittee on
the Constitution and Civil Justice,
115th Congress
Witness Before the Civil Rules
Advisory Committee, 2018, 2019
Editor, Duke Law School Center for
Judicial Studies, Guidance on New
Rule 23 Class Action Settlement
Provisions
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Andrea R. Gold
Partner
202.973.0900
agold@tzlegal.com

Andrea Gold has spent her legal career advocating for consumers,

employees, and whistleblowers. Ms. Gold has litigated numerous complex
cases, including through trial. Her extensive litigation experience benefits
the firm’s clients in both national class action cases as well as in qui tam
whistleblower litigation.
She has served as trial counsel in two lengthy jury trials.

In her class action practice, Ms. Gold has successfully defended dispositive
motions, navigated complex discovery, worked closely with leading
experts, and obtained contested class certification. Her class action cases
have involved, amongst other things, unlawful bank fees, product defects,
violations of the Telephone Consumer Protection Act, and deceptive
advertising and sales practices.
Ms. Gold also has significant civil rights experience. She has represented
individuals and groups of employees in employment litigation, obtaining
substantial recoveries for employees who have faced discrimination,
harassment, and other wrongful conduct. In addition, Ms. Gold has
appellate experience in both state and federal court.
Prior to joining Tycko & Zavareei LLP, Ms. Gold was a Skadden fellow.
The Skadden Fellowship Foundation was created by Skadden, Arps, Slate,
Meagher & Flom LLP, one of the nation’s top law firms, to support the
work of new attorneys at public interest organizations around the country.
Ms. Gold earned her law degree from the University of Michigan Law
School, where she was an associate editor of the Journal of Law Reform,
co-President of the Law Students for Reproductive Choice, and a student
attorney at the Family Law Project clinical program. Ms. Gold graduated
with high distinction from the University of Michigan Ross School of
Business in 2001, concentrating her studies in Finance and Marketing.
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Education
University of Michigan Law School,
2004
University of Michigan, Ross School
of Business, 2001

Bar Admissions
District of Columbia
Illinois
Maryland

Memberships
American Association for Justice
National Associate of Consumer
Advocates
National Employment Lawyers
Association
Public Justice
Taxpayers Against Fraud Education
Fund

Awards
National Trial Lawyers, Top 100 Civil
Plaintiff Lawyers, 2020
Super Lawyers, Rising Star
Skadden Fellow, Skadden Arps Slate
Meagher & Flom LLP, 2004-2006
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Anna Haac
Partner
202.973.0900
ahaac@tzlegal.com

Anna C. Haac is a Partner in Tycko & Zavareei LLP’s Washington,
D.C. office. She focuses her practice on consumer protection class
actions and whistleblower litigation. Her prior experience at
Covington & Burling LLP, one of the nation’s most prestigious
defense-side law firms, gives her a unique advantage when
representing plaintiffs against large companies in complex cases. Since
arriving at Tycko & Zavareei LLP, Ms. Haac has represented
consumers in a wide range of practice areas, including product liability,
false labeling, deceptive and unfair trade practices, and predatory
financial practices. Her whistleblower practice involves claims for
fraud on federal and state governments across an equally broad
spectrum of industries, including health care fraud, customs fraud, and
government contracting fraud.
Ms. Haac has helped secure multimillion-dollar relief on behalf of the
classes and whistleblowers she represents. Ms. Haac also serves as the
D.C. Co-Chair of the National Association of Consumer Advocates
and as Co-Chair of the Antitrust and Consumer Law Section Steering
Committee of the D.C. Bar.
Ms. Haac earned her law degree cum laude from the University of
Michigan Law School in 2006 and went on to clerk for the Honorable
Catherine C. Blake of the United States District Court for the District
of Maryland. Prior to law school, Ms. Haac graduated with a B.A. in
political science with highest distinction from the Honors Program at
the University of North Carolina at Chapel Hill.
Ms. Haac is a member of the District of Columbia and Maryland state
bars. She is also admitted to the United States Court of Appeals for
the Second, Third, and Fourth Circuits and the United States District
Courts for the District of Columbia, District of Maryland, and the
Eastern District of Michigan, among others.
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Education
University of Michigan Law School,
2006, cum laude
University of North Carolina at
Chapel Hill, 2006, highest honors
Bar Admissions
District of Columbia
Maryland
Memberships
Antitrust & Consumer Protection
Section of District of Columbia Bar,
Co-Chair
National Association of Consumer
Advocates, District of Columbia
Co-Chair
Awards
Super Lawyers, Rising Star, 2015
Presentations & Publications
Discussion Leader, “Practical Ideas
about Properly Framing the Issues
and Educating the Court and Public
in Filings Responding to Increasing
Attacks on Class Action Settlements
and
Fees,”
Invitation-Only
Cambridge Forum on Plaintiffs’
Class Action Litigation (October
2020)
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Annick M. Persinger
Partner
510.254.6808
apersinger@tzlegal.com
Annick M. Persinger leads Tycko & Zavareei LLP’s California office as
California’s Managing Partner. While at Tycko & Zavareei LLP, Ms.
Persinger has dedicated her practice to utilizing California’s prohibitions
against unfair competition and false advertising to advocate for
consumers. Ms. Persinger has taken on financial institutions, companies
that take advantage of consumers with deceptive advertising, tech
companies that disregard user privacy, companies that sell defective
products, and mortgage loan servicers. Ms. Persinger also represents
whistleblowers who expose their employer’s fraudulent practices.
Ms. Persinger graduated magna cum laude as a member of the Order of
the Coif from the University of California, Hastings College of the Law in
2010. While in law school, Ms. Persinger served as a member of Hastings
Women’s Law Journal, and authored two published articles. In 2008, Ms.
Persinger received an award for Best Oral Argument in the first year moot
court competition. In 2007, Ms. Persinger graduated cum laude from the
University of California, San Diego with a B.A. in Sociology, and minors
in Law & Society and Psychology.

Education
University of California Hastings
College of Law, 2010 Magna Cum
Laude, Order of the Coif
University of California San Diego,
2007 Cum Laude
Bar Admissions
California
Memberships
American Association for Justice
Plaintiffs’ Food Fraud Litigation,
2020 Steering Committee Member

Following law school, Ms. Persinger worked as a legal research attorney
for Judge John E. Munter in Complex Litigation at the San Francisco
Superior Court.

Public Justice

Ms. Persinger served as an elected board member of the Bay Area Lawyers
for Individual Freedom (BALIF) from 2017 to 2019, and as Co-Chair of
BALIF from 2018 to 2019. During her term on the BALIF Board of
Directors, Ms. Persinger advocated for LGBTQI community members
with intersectional identities, and promoted anti-racism and antigenderism. Ms. Persinger now serves as a Steering Committee member for
the Cambridge Forum on Plaintiffs’ Food Fraud Litigation.

Super Lawyer, Rising Star 2020
UC Hastings, Best Oral Argument 2008
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Sabita J. Soneji
Partner
510.254.6808
ssoneji@tzlegal.com
In almost 20 years of practice, Sabita J. Soneji has developed extensive
experience in litigation and legal policy at both the federal and state level and
a passion for fighting consumer fraud. Now a Partner in Tycko & Zavareei
LLP’s Oakland office, she focuses on consumer protection class actions and
whistleblower litigation. In addition to her success with novel Telephone
Consumer Protection cases, False Claims Act cases involving insurance
fraud, and deceptive and false advertising cases, Ms. Soneji serves in
leadership on multi-district litigation against Juul, for its manufacture and
marketing to youth of an addictive nicotine product. Ms. Soneji also
successfully represents consumers harmed by massive data breaches and by
corporate practices that collect and monetize user data without consent. She
serves as head of the firm’s Privacy and Data Breach Group.
Ms. Soneji began that work during her time with the United States
Department of Justice, as Senior Counsel to the Assistant Attorney General.
In that role, she oversaw civil and criminal prosecution of various forms of
financial fraud that arose in the wake of the 2008 recession. For that work,
Ms. Soneji partnered with other federal agencies, state attorneys’ general, and
consumer advocacy groups. Beyond that affirmative work, Ms. Soneji
worked to defend various federal programs, including the Affordable Care
Act in nationwide litigation.
Ms. Soneji has extensive civil litigation experience from her four years with
international law firm, her work as an Assistant United States Attorney in the
Northern District of California, and from serving as Deputy County Counsel
for Santa Clara County, handling civil litigation on behalf of the County
including regulatory, civil rights, and employment matters. She has
successfully argued motions and conducted trials in both state and federal
court and negotiated settlements in complex multi-party disputes.
Early in her career, Ms. Soneji clerked for the Honorable Gladys Kessler on
the United States District Court for the District of Columbia s, during which
she assisted the judge in overseeing the largest civil case in American history,
United States v. Phillip Morris, et al., a civil RICO case brought against major
tobacco manufacturers for fraud in the marketing, sale, and design of
cigarettes. The opinion in that case paved the way for Congress to authorize
FDA regulation of cigarettes.

Education
Georgetown University Law Center,
magna cum laude
University of Houston, summa cum
laude
Bar Admissions
District of Columbia
California
Memberships
American Association for Justice
(AAJ)
Public Justice
Taxpayers Against Fraud Education
Fund (TAFEF)
Awards
Attorney General’s Award 2014
Presentations & Publications
NITA Trial Skills Faculty 2010present

Ms. Soneji is a graduate of the University of Houston, summa cum laude,
with degrees in Math and Political Science, and Georgetown University Law
Center, magna cum laude.
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Kristen G. Simplicio
Partner
202.973.0900
ksimplicio@tzlegal.com
Kristen G. Simplicio has devoted her career to representing victims of false
advertising and corporate fraud. Prior to joining Tycko & Zavareei LLP’s
D.C. office in 2020, she spent ten years at a boutique class action firm in
California. While there, she successfully litigated over a dozen false
advertising cases against manufacturers of a variety of consumer products,
including olive oil, flushable wipes, beverages, and chocolate. In
connection with this work, she helped to obtain millions of dollars in
refunds to consumers, as well as changed practices.
In addition to her product labeling work, Ms. Simplicio has represented
plaintiffs in a wide variety of areas. For example, she was the lead associate
on RICO case on behalf of small business owners against 18 defendants
in the credit card processing industry. In connection with that case, she
obtained a preliminary injunction halting an illegal $10 million debt
collection scheme, and later, helped to secure refunds and changed
practices for the victims. She has also represented victims of other debt
collectors, as well as those harmed by unlawful background and credit
reporting, including a pro bono matter performed in conjunction with the
Lawyers’ Committee for Civil Rights of the San Francisco Bay Area. Ms.
Simplicio also worked on a lawsuit against government agencies, which
were charging unconstitutional fines and fees in connection with toll
collection.

Education
American University, Washington
College of Law, 2007 cum laude
McGill University, 1999
Bar Admissions
California
District of Columbia
Memberships
National Association of Consumer
Advocates
American Association for Justice

Ms. Simplicio graduated cum laude from American University,
Washington College of Law in 2007. She holds a bachelor’s degree from
McGill University. She began her legal career at the United States
Department of Labor, where she advised on regulations pertaining to
group health insurance plans. Before and during law school, Ms. Simplicio
worked for other plaintiffs’ law firms.
Ms. Simplicio serves as the D.C. Co-Chair of the National Association of
Consumer Advocates. She is admitted to practice in California and the
District of Columbia.
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Renée Brooker
Partner
202.417.3664
reneebrooker@tzlegal.com
Bringing 30 years of practice, knowledge, and expertise as a former
prosecutor in a senior leadership position at the United States Department
of Justice, Renée Brooker is now representing whistleblowers. While at
the Department of Justice for over two decades, Ms. Brooker was
responsible for billions of dollars in recoveries under whistleblower laws.
As an accomplished and experienced attorney, Ms. Brooker has advised
and represented whistleblowers under the False Claims Act (FCA), the
Anti-Kickback Statute and Stark Law, FIRREA (bank fraud, mail, and wire
fraud), the Financial Institutions Anti-Fraud Enforcement Act (FIAFE),
and the Whistleblower Programs of the SEC, the CFTC, and the IRS.
As Assistant Director within the Civil Division of the United States
Department of Justice, Ms. Brooker was responsible for sizeable
recoveries and successful judgments under the False Claims Act, FIRREA,
and civil RICO in almost every industry: pharmaceutical, health care,
defense, financial services, government procurement, small business,
insurance, tobacco products, and higher education.
Ms. Brooker received her law degree in 1990 from Georgetown University
Law Center, and a B.S. degree in 1987 from Temple University. After
graduating from Georgetown, Ms. Brooker served as a Law Clerk to Judge
Noël Kramer in the District of Columbia for one year before joining the
United States Department of Education as an attorney. Ms. Brooker was
hired as part of the enforcement response to Congressional investigations
of fraud in federal student aid programs affecting consumers and
taxpayers. Prior to joining Tycko & Zavareei LLP in 2020, Ms. Brooker
worked at another prominent whistleblower firm where she advised and
represented whistleblowers while expanding the firm’s whistleblower
practice. Ms. Brooker also served as a member of the United States
Department of Justice-appointed Independent Corporate Compliance
Monitor and Auditor for Volkswagen under its Plea Agreement and
Consent Decree with the United States Department of Justice.
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Education
J.D., Georgetown University Law Center
B.S., Temple University
Bar Admissions
District of Columbia
Pennsylvania
Memberships
Taxpayers Against Fraud Education Fund
(TAFEF)
Board Member, Federal Bar Association
Qui Tam Section
National Employment Lawyers Association
(NELA)
Awards
Department of Justice Commendation
Award for recovering billions of dollars
under the Big Lender Initiative, 2016
Council of the Inspectors General on
Integrity and Efficiency Award for
Excellence for $1.2 billion False Claims Act
settlement with Wells Fargo, 2016
Department of Justice Award for “a record
of
outstanding
actions
and
accomplishments,” 2015
Attorney General’s Award for Fraud
Prevention, 2011
Department of Justice Award for
prosecuting Big Tobacco under RICO, 2005

Tycko & Zavareei LLP
10880 Wilshire Blvd. Suite 1101
Los Angeles, CA 90024
510.254.6808

EXHIBIT E

Case: 1:18-cv-00464-DRC-SKB Doc #: 127-2 Filed: 05/24/21 Page: 60 of 72 PAGEID #: 1311

Eva Gunasekera
Partner
202.417.3655
eva@tzlegal.com
Bringing 16 years of complex litigation experience practice, Eva
Gunasekera, the former Senior Counsel for Health Care Fraud at the
United States Department of Justice, is now representing whistleblowers.
Ms. Gunasekera has spent the better part of her career enforcing the False
Claims Act and the Stark and Anti-Kickback laws.
Highly strategic, Ms. Gunasekera has many notable successes under her
belt, sizeable recoveries under the False Claims Act, and has held
companies accountable for fraudulent conduct that harmed important
government programs such as Medicare and Medicaid. With deep health
care fraud expertise, she has investigated, litigated, and settled cases
involving all federal health care programs (Medicare, Medicaid, TRICARE,
FEHB). Ms. Gunasekera is an expert on analyzing complex health care
data sets, including Medicare and Medicaid payment data and trends, to
identify potentially fraudulent practices. She has enforced anti-fraud laws
and represented whistleblowers across industries: pharmaceutical
manufacturers, health care providers, hospitals, physicians, physician
groups, laboratories, managed care, pharmacies, hospice and nursing home
providers, financial institutions, government suppliers, automotive, small
businesses, and defense contractors. Many of her investigations involved
parallel criminal proceedings and compliance and whistleblower programs
of health care organizations, including those subjected to Corporate
Integrity Agreements and oversight by Independent Review
Organizations, as required by the U.S. Department of Health and Human
Services, Office of Inspector General (HHS-OIG).
After graduating with her Master’s in Public Administration from Ohio
University, and from Georgetown University Law Center, Ms. Gunasekera
practiced law at two international law firms. She acted as second chair
during administrative trials and handled complex commercial litigation.
Ms. Gunasekera also played a significant role on the team that represented
the Enron Creditors Recovery Corp in the bankruptcy proceeding,
successfully returning billions of dollars to creditors in the wake of the
Enron scandal. Further, Ms. Gunasekera represented clients in pro bono
matters, including the successful defense of an individual seeking asylum
and as guardian ad litem for three children.

Tycko & Zavareei LLP
1828 L St. NW Suite 1000
Washington, DC 20036
202.973.0900

Tycko & Zavareei LLP
1970 Broadway Suite 1070
Oakland, CA 94612
510.254.6808

Education
J.D., Georgetown University Law
Center, 2004
M.A., Ohio University, 2001
B.A, Ohio University, 2000
Bar Admissions
District of Columbia
Ohio
Memberships
Taxpayers Against Fraud Education
Fund (TAFEF)
Federal Bar Association Qui Tam
Section
Public Justice
Presentations & Publications
“Whistleblower Rewards 101” –
Scottsdale (Arizona) Bar Association
(March 9, 2021)
“Should the False Claims Act be
Amended to Define Falsity?” - Federal
Bar Association, Qui Tam Section
(February 17, 2021)
Law review article: False Claims Act,
the opioid crisis, whistleblowing,
Emory University Law School,
February 26, 2019
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Mark A. Clifford
Associate
202.973.0900
mclifford@tzlegal.com
Mr. Clifford zealously represents plaintiffs in class action litigation
challenging corporate greed and practices that place profits over people.
He is actively litigating cases against financial institutions, big tobacco, and
the insurance industry over fraudulent, unfair, and unlawful conduct that
has harmed millions of consumers. He also is litigating a number of data
breach cases, in which the personal information of millions of innocent
victims was stolen due to the lax security practices of major corporations.
In addition to his consumer protection practice, Mr. Clifford represents
whistleblowers who come forward with information about fraud on
government programs.

Education
Georgetown University Law Center,
2015 magna cum laude
University of Georgia, 2009
Bar Admissions
District of Columbia
Maryland

Prior to joining Tycko & Zavareei LLP in 2019, Mr. Clifford was an
Associate in the Washington, D.C. office of Covington & Burling LLP,
one of the nation’s top defense-side firms. He uses his knowledge of how
the other side operates to advance the interests of clients harmed by
corporate wrongdoing. During his time at Covington, Mr. Clifford
represented corporations in complex litigation and government
investigations, including matters involving whistleblower allegations in the
healthcare and technology industries. He also maintained an active pro bono
practice, representing indigent defendants in immigration and criminal
matters.

Memberships

Mr. Clifford graduated magna cum laude from Georgetown University Law
Center in 2015. While in law school, he was an Executive Editor of the
Georgetown Law Journal. Following law school, Mr. Clifford clerked for
the Honorable Catherine C. Blake of the United States District Court for
the District of Maryland. Prior to law school, he worked on several
political campaigns following his graduation with honors from the
University of Georgia in 2009 with a Bachelor of Arts in International
Affairs and a Master of Public Administration.

Law Center Scholar (GULC)

Georgetown Law Journal, Executive
Editor (2014 – 2015)

Mr. Clifford is admitted to practice law in the District of Columbia,
Maryland, the United States District Court for the District of Maryland,
and the United States Court of Appeals for the Fourth Circuit.

Co-Author, “The LGBT
Community” in Divide, Develop, and
Rule: Human Rights Violations in
Ethiopia, UW College of Law (2018)
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American Constitution Society
LGBT Bar Association of the District
of Columbia
Public Justice
Awards
Medina S. and John M. Vasily
Endowed Scholarship (GULC)
CALI Award – Contracts (GULC)
Presentations & Publications
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Mallory Morales
Associate
510.254.6808
mmorales@tzlegal.com
Mallory Morales graduated magna cum laude from Boston University in
2013, with a degree in Anthropology and Religion. After graduation she
worked at the Massachusetts Attorney General’s Office as a mediator for
its consumer advocacy division, and then as a paralegal in the division of
open government.
She earned her law degree from the University of California, Berkeley
School of Law in 2018, where she was elected Editor-in-Chief of the
California Law Review. While in law school Ms. Morales also participated
in La Raza Law Students’ Association, Women of Color Collective, La
Raza Law Journal, and First Generation Professionals. She interned for
the East Bay Community Law Center and externed for the Honorable
William H. Alsup on the United State District Court, Northern District of
California.

Education
University of California, Berkeley
School of Law, 2018
Boston University, 2013, manga cum
laude
Bar Admissions
California

Prior to joining Tycko & Zavareei LLP in 2020, Ms. Morales practiced
commercial litigation at Morrison & Foerster LLP in San Francisco. She
maintained a pro bono practice in civil rights litigation and indigent
criminal defense.
Ms. Morales is admitted to the State Bar of California and the bars of the
United States District Courts for the Northern District of California and
Eastern District of California.
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Allison W. Parr
Associate
202.973.0900
aparr@tzlegal.com

Prior to joining Tycko & Zavareei in 2021, Allison W. Parr was an
associate in the Washington, D.C. office of Mayer Brown LLP,
where she represented corporations in complex commercial
litigation, including cases involving unfair competition and false
advertising claims. Previously, Ms. Parr was a litigation associate in
the New York office of Kramer Levin Naftalis & Frankel LLP,
where she maintained an active pro bono practice in LGBTQ civil
rights.
Ms. Parr graduated from the Georgetown University Law Center in
2018, where she served as the Articles and Notes Editor for the
Food and Drug Law Journal. During law school, Ms. Parr externed
for the Commercial Litigation Branch, Fraud Section of the
Department of Justice, where she assisted with cases involving
allegations of fraud against the government. Ms. Parr received her
Bachelor of Music from the Peabody Institute of the Johns Hopkins
University in 2013.
Ms. Parr is admitted to practice in New York and the District of
Columbia.
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Education
Georgetown University, 2018
John Hopkins University, 2013
Dean’s List with High Honors
Bar Admissions
New York
District of Columbia
Memberships
Public Justice
Presentations & Publications
Agribusiness and Antibiotics: A
Market-Based Solution, 73 Food &
Drug L.J. 338 (2018)
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Dia Rasinariu
Associate
202.973.0900
drasinariu@tzlegal.com
Dia Rasinariu graduated cum laude from Harvard Law School in
2016. While in law school, Ms. Rasinariu served as an Executive Editor of
the Harvard Law Review. She was also a member of HLS
Lambda. Following law school, Ms. Rasinariu clerked for the Honorable
Diana Gribbon Motz on the United States Court of Appeals for the
Fourth Circuit. Ms. Rasinariu earned her Bachelor of Arts, with
distinction, from Cornell University in 2011, with majors in Government
and in Economics.
Prior to joining Tycko & Zavareei LLP in 2021, Ms. Rasinariu was a
litigation associate in the Washington, D.C. office of Jones Day. Ms.
Rasinariu maintained an active pro bono practice, representing clients on
civil rights, asylum, and domestic violence matters.
Ms. Rasinariu is a member of the District of Columbia and Illinois state
bars. She is also admitted to practice before the United States District
Court for the District of Maryland and the United States Courts of Appeals
for the Fourth and Sixth Circuits.

Education
Harvard Law School, 2016
cum laude
Cornell University, 2011
with distinction
Bar Admissions
Illinois
District of Columbia
Memberships
Public Justice
Awards
Super Lawyers, Rising Star 2020
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Glenn Chappell
Associate
202.973.0900
gchappell@tzlegal.com
Glenn Chappell is an associate in the Washington, D.C. office. Prior to
joining Tycko & Zavareei, he was an associate in the Washington, D.C.
office of Gibson, Dunn & Crutcher LLP, one of the nation’s most
prestigious defense-side firms. During his time at Gibson Dunn, Mr.
Chappell represented corporations in complex litigation at the trial and
appellate levels, including the United States Supreme Court. He also
maintained an active pro bono practice that focused on police and
sentencing reform.
Mr. Chappell graduated summa cum laude from Duke University School
of Law in 2017, where he served as Managing Editor of the Duke Law
Journal and Senior Research Editor of the Duke Law & Technology Review.
While in law school, he dedicated more than 450 hours to pro bono work.
After graduating law school, Mr. Chappell clerked for the Honorable
Gerald Bard Tjoflat of the United States Court of Appeals for the Eleventh
Circuit and the Honorable Anthony J. Trenga of the United States District
Court for the Eastern District of Virginia. Before law school, he worked
as a manager in the manufacturing industry. He graduated with honors
from Saint Leo University, earning a Bachelor of Arts in Business
Administration.
His legal scholarship has appeared in multiple
publications, including the Duke Law Journal and the University of Richmond
Law Review.
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Education
Duke University School of Law, 2017
Summa Cum Laude, Order of the Coif
Saint Leo University, 2011 Cum Laude
Bar Admissions
District of Columbia
Virginia
Memberships
Order of the Coif
Virginia Equality Bar Association
American Constitution Society
Virginia Bar Association
Publications
The Historical Case for Constitutional
“Concepts”, 53 UNIVERSITY OF
RICHMOND LAW REVIEW 373 (2019)
Health Care’s Other “Big Deal”: Direct
Primary Care Regulation in Contemporary
American Health Law, 66 DUKE LAW
JOURNAL 1331 (2017)
Seeking Rights, Not Rent: How Litigation
Finance Can Help Break Copyright’s
Precedent Gridlock, 15 DUKE LAW &
TECHNOLOGY REVIEW 269 (2017)

Tycko & Zavareei LLP
10880 Wilshire Blvd., Suite 1101
Los Angeles, CA 90024
510.254.6808

EXHIBIT E

Case: 1:18-cv-00464-DRC-SKB Doc #: 127-2 Filed: 05/24/21 Page: 66 of 72 PAGEID #: 1317

Lauren Kuhlik
Associate
202.973.0900
lkuhlik@tzlegal.com

Prior to joining Tycko & Zavareei in 2021, Lauren Kuhlik was a
fellow at the National Prison Project of the American Civil Liberties
Union, where she engaged in litigation and other advocacy to stop
unconstitutional and illegal practices by prison and jail
administrators and ICE. She focused on improving conditions of
confinement for pregnant and postpartum people, as well as fighting
to eliminate the inhumane practice of solitary confinement. During
the COVID-19 crisis, Ms. Kuhlik maintained an extensive habeas
practice seeking to secure the release of detained individuals with
medical vulnerabilities.
Ms. Kuhlik graduated cum laude from Harvard Law School in 2017.
She also received a Masters in Public Health from the Harvard T.H.
Chan School of Public Health in 2017. Following law school, Ms.
Kuhlik clerked for the Honorable Stephen Glickman of the District
of Columbia Court of Appeals. She has published articles regarding
the treatment of pregnant incarcerated people in the Harvard Law
and Policy Review and the Harvard Civil Rights-Civil Liberties Law
Review. Ms. Kuhlik has also published about gender and
incarceration in USA Today and Ms. Magazine, among others.
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Education
Harvard Law School, 2017 Cum Laude
Harvard T.H. Chan School of Public
Health, M.P.H., 2017
Wesleyan University, BA in
Philosophy with Honors, 2011
Bar Admissions
District of Columbia
Virginia (inactive)
Memberships
Public Justice
Publications & Presentations
National Abortion Federation Annual
Meeting (2021)
Pregnancy, Systematic Disregard and
Degradation, and Carceral
Institutions, Harvard Law & Policy
Review (2020)
Harvard Law & Policy Review Fall
Symposium (2019)
Society of Family Planning Annual
Meeting (2019)
George Mason University Law
School Civil Rights Law Journal
Symposium (2019)
Pregnancy Behind Bars: The
Constitutional Argument for
Reproductive Healthcare Access in
Prison, Harvard Civil Rights & Civil
Liberties Law Review (2017)
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David W. Lawler
Of Counsel
202.973.0900
dlawler@tzlegal.com

Mr. Lawler joined Tycko & Zavareei LLP in January 2012. He has
over twenty years of commercial litigation experience, including an
expertise in eDiscovery and complex case management. At the firm
Mr. Lawler has represented consumers in a numerous practice areas,
including product liability, false labeling, deceptive and unfair trade
practices, and antitrust class actions litigation.

Education
Creighton University School of
Law, 1997
University of California, Berkeley
School of Law, 1989

Before joining Tycko & Zavareei LLP, Mr. Lawler was an associate
in the litigation departments at McKenna & Cuneo LLP and Swidler
Berlin Shereff Friedman LLP.

Bar Admissions
District of Columbia

Among Mr. Lawler’s career achievements include the co-drafting of
appellate briefs which resulted in rare reversal and entry of judgment
in favor of client, US Court of Appeals for the Fourth Circuit.

Memberships
American Association for Justice
Public Justice

Mr. Lawler is a member of the District of Columbia Bar, as well as
numerous federal courts.

Representative Cases
In re Generic Pharmaceuticals Pricing Antitrust Litigation, MDL No. 2724 (E.D. Penn.) (complex price-fixing action)
Morgan v. Apple, Inc., Case No. 4:17-cv-5277(N.D. Cal.) (multimillion-dollar case alleging defects in high-end Powerbeats
headphone)
In re Automotive Parts Antitrust Litigation, Master File No. 12-md-02311 (E.D. Mich.) (described by the Department of
Justice as the largest antitrust case in history, recovering over $1.2 billion for classes)
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Jennifer Thelusma
Fellow
202.973.0900
jthelusma@tzlegal.com
Jennifer Thelusma graduated from Duke University School of Law in 2019
with a J.D. and a certificate in Public Interest and Public Service.
While at Duke Law, Jennifer gained legal experience through various
practical projects. For example, during the Fall of her 2L year, as a legal
intern in the Duke Wrongful Convictions Clinic, she worked to move five
cases through post-conviction review by conducting legal research,
interviewing witnesses, and drafting a motion for appropriate relief.
During the Fall of her 3L year, Jennifer externed full time at the U.S.
Department of Justice’s Special Litigation Section where she worked on
cases aimed at enforcing the Constitutional rights of individuals under
state hospital and correctional control.
During her time at Duke Law, Jennifer also served as symposium editor
of the Duke Environmental Law and Policy Forum, externed in
Earthjustice’s D.C. office, and served as internal vice president of Duke’s
Black Law Students Association.

Education
Duke University School of Law, 2019
University of Florida, 2016,
Summa Cum Laude
Bar Admissions
Florida
District of Columbia
Memberships
Public Justice
Duke Environmental Law and Policy
Forum, 2017-2019

Jennifer received her a B.A. in political science and history from the
University of Florida.
Jennifer is a member of the District of Columbia and Florida State Bars.
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Leora N. Friedman
Fellow
202.417.3669
lfriedman@tzlegal.com
Leora Friedman received her J.D. from Georgetown University Law
Center in 2020.
At Georgetown Law, Leora obtained diverse legal experience through
experiential courses led by the O’Neill Institute for National and Global
Health Law and by the Institute for Constitutional Advocacy and
Protection. In addition, she authored papers proposing new legal
frameworks for addressing the negative health impacts of electronic
cigarettes and improving pandemic preparedness through writingintensive coursework.

Education
Georgetown University Law Center,
2020
Princeton University, 2014
Bar Admissions
District of Columbia (exam results
pending)

During law school, Leora also served as an intern for the Department of
Justice’s Office of Vaccine Litigation and its Consumer Protection Branch.
She was an Executive Editor for the Georgetown Environmental Law
Review, which published her note “Recommending Judicial
Reconstruction of Title VI to Curb Environmental Racism: A
Recklessness-Based Theory of Discriminatory Intent.”

Memberships

Previously, Leora was the Rockefeller Foundation’s Princeton Project 55
Fellow from 2014-2015 and, thereafter, aided international health
advocacy campaigns at Global Health Strategies.

Publications

She graduated from Princeton University with an A.B. in Politics in 2014.
Leora sat for the District of Columbia bar exam, and her results are
pending.
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Public Justice
Executive Editor, Georgetown
Environmental Law Review, 2019–
2020

Recommending Judicial Reconstruction of
Title VI to Curb Environmental Racism: A
Recklessness-Based Theory of Discriminatory
Intent, 32 GEO. ENV’T L. REV. 421
(2020)
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Spangenberg Shibley & Liber LLP Firm Profile
Spangenberg Shibley & Liber LLP was established in 1946 by founding partner,
Craig Spangenberg. Craig and the firm initially became involved in the litigation
against big pharma in the 1960s when Craig led a group of lawyers who represented
children born with severe deformities caused by their mother’s ingestion of
thalidomide. Since that time the firm has been involved in leadership roles in
multidistrict litigation cases involving the drug, Albuterol, the drug, Benicar, and the
MRI dye known as gadolinium-based contrast agents. The firm is currently the
liaison counsel in the largest pharmaceutical litigation in U.S. history, MDL 2804 In
Re: National Prescription Opiate Litigation, U.S.D.C. N.D. of Ohio, Case No. 1:17md-2804, and served on the trial team for the first bellwether trials that settled on
the eve of trial.
The firm has a long and successful history of trial litigation in personal injury,
medical negligence, wrongful death, and business disputes, with over 200 cases
settled or tried in excess of $1 million. In the summer of 2019, the firm recorded trial
court victories of $70 million for the wrongful death of a small child in Lorain
County, Ohio and a $4 million verdict against the Cleveland Clinic for a negligent
temporal artery biopsy resulting in permanent nerve injury.
More recently, in the past 10 years, the firm has been involved in complex business
and class action litigation including In re: Teflon Products Liability Litigation, MDL
No. 1733 (Member of Plaintiffs’ Steering Committee), Matthew M. Nee vs. State
Industries, Inc., Cuyahoga County, Ohio, Case No. CV 09 713298, International
Engineering & Trading Corporation vs. Ingersoll-Rand Company, et al., U.S.D.C.
W.D. of North Carolina, Case No. 3:12-cv-00294, Emily Jacobs, et al. vs. FirstMerit
Corp., et al., Lake County, Ohio, Case No. 11 CV 000090, Shaun Brandewie, et al.,
vs. Wal-Mart Stores, Inc., et al., U.S.D.C. N.D. of Ohio, Case No. 1:14-CV-965,
Christopher Meta vs. Target Corporation, et al., U.S.D.C. N.D. of Ohio, Case No.
4:14-CV-0832, and In re: Fifth Third Early Access Cash Advance Litigation,
U.S.D.C S.D. of Ohio, Case No. 1:12-cv-851.
Stuart Scott has been a partner at the firm since 2006 and has handled a variety of
complex injury, wrongful death, business, and class action cases for the firm. Mr.
Scott has served as the lead counsel in almost all of the firm’s class action cases and
most of its business litigation cases. He has also handled over 100 personal injury,
medical malpractice, and wrongful death cases to resolution and tried 24 cases to
verdict. In the past 4 years, he successfully tried to verdict the medical negligence
case of Aaron Riedel, et al. vs. Akron General Health System, et al., Cuyahoga
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County, Ohio, Case No. CV 14 834147 ($5.6 million), and the wrongful death case
of Christa L. Jester, on Behalf of the Estate of Keith A. Jester, Deceased vs. Utilimap
Corporation, et al., Hamilton County, Ohio, Case No. A 1500283 ($28 million).
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1
2
3
4
5
6
7
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

8
9
10
11

CARNELL SMITH, LENOX MAGEE,
on behalf of themselves and others
similarly situated.

12
13
14
15

Plaintiff,

Case No. 1:18-cv-00464
CLASS ACTION
DECLARATION OF ANDREW PERRY
RE: NOTICE PROCEDURES

vs.
FIFTH THIRD BANK,
Defendant.

16
17
18
19
20
21
22
23
24
25
26
27
28
1
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1
2
3
I, ANDREW PERRY declare and state as follows:

4
5

1.

I am a Senior Project Manager with KCC Class Action Services, LLC (“KCC”),

6

located

7

Pursuant to the Order Granting Plaintiffs’ Unopposed Motion for Preliminary Approval of Class

8

Action Settlement (the “Preliminary Approval Order”) dated February 9, 2021, the Court appointed

9

KCC as the Settlement Administrator in connection with the proposed Settlement of the above-

10

captioned Action. I have personal knowledge of the matters stated herein and, if called upon, could

11

and would testify thereto.

at

462

South

4th

Street,

Louisville,

KY

40202.

12
13
14

CAFA NOTIFICATION
2.

In compliance with the Class Action Fairness Act (“CAFA”), 28 U.S.C. Section

15

1715, KCC compiled a CD-ROM containing the following documents: Class Action Complaint,

16

Amended Class Action Complaint with Jury Demand, Answer and Affirm Defense of Defendant

17

Fifth Third Bank (Smith, Case No. 18-cv-00464), Answer and Affirm Defense of Defendant Fifth

18

Third Bank (Magee, Case No. 18-cv-00722), Plaintiffs Unopposed Motion for Prelim Approval of

19

Settlement Agreement and Order Sched Fairness Hearing, Plaintiffs Memo ISO Unopposed Motion

20

for Prelim Approval of Class Action Settlement, Joint Declaration of Class Counsel J Kaliel, R

21

Stokar, J Ostrow, A Gold, and S Scott ISO Motion for Preliminary Approval of Settlement,

22

[Proposed] Order Granting Plaintiffs Unopposed Motion for Preliminary Approval of Class Action

23

Settlement, Short Form Notice (Email Notice), Postcard Notice, Long Form Notice, Settlement

24

Agreement and Release, Report and Recommendation (issued 18Apr2019), and Decision and Entry

25

Adopting Report and Recommendation of the US Mag Judge (issued 28Aug2019) and a cover letter

26

(collectively, the “CAFA Notice Packet”).

27
28

3.

On February 11, 2021, KCC caused 60 CAFA Notice Packets to be mailed via

Priority Mail to the parties provided, i.e., the U.S. Attorney General, the Attorneys General of each
2
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1
2
3

of the 50 states in which Settlement Class Members reside and the District of Columbia, the
Commissioners of Banking and Finance Institutions for each of the 50 States, the District of
Columbia, and the Office of the Comptroller of the United States.

4
5

4.

As of the date of this Declaration, KCC has received no responses to the CAFA

Notice Packet from any of the recipients identified in paragraph 3 above.

6
7

CLASS LIST

8
9
10
11
12
13
14
15
16

5.

On February 12, 2021, KCC received from Fifth Third Bank a list of 1,370,107

persons identified as the Class List. The Class List included primary customer names, joint owner
name, addresses, email address, and account status.

KCC scrubbed the email addresses for

deliverability and removed invalid email addresses. KCC formatted the mailing list for mailing
purposes, removed duplicate records, and processed the names and addresses through the National
Change of Address Database (“NCOA”) to update any addresses on file with the United States
Postal Service (“USPS”). A total of 151,314 addresses were found and updated via NCOA. KCC
identified 181,302 duplicate records and removed them for notice purposes for a total of 1,188,805
unique Settlement Class Members. KCC updated its proprietary database with the Class List.

17
18

MAILING OF THE NOTICE

19
20
21
22

6.

the 322,302 names and mailing addresses in the Class List who did not have an email address or
were determined to have an invalid email address. A true and correct copy of the Postcard Notice
is attached hereto as Exhibit A.

23
24
25
26
27

On March 17, 2021, KCC caused the Postcard Notice to be printed and mailed to

7.

Since mailing the Postcard Notice to the Settlement Class Members, KCC has

received 2,839 Postcard Notices returned by the USPS with forwarding addresses.

KCC

immediately caused Postcard Notices to be re-mailed to the forwarding addresses supplied by the
USPS.
8.

Since mailing the Postcard Notices to the Class Members, KCC has received 61,026

28
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1
2
3
4
5
6

Postcard Notices returned by the USPS with undeliverable addresses. Through credit bureau and/or
other public source databases, KCC performed address searches for these undeliverable Postcard
Notices and was able to find updated addresses for 16,922 Settlement Class Members. KCC
promptly re-mailed Postcard Notices to the found new addresses.
9.

On April 9, 2021, KCC sent out 114 Postcard Notices to additional Class Members

provided to KCC on March 31, 2021.

7
8
9
10
11
12
13
14
15
16
17

EMAIL NOTICE
10.

On March 17, 2021, KCC sent an Email Notice to 866,756 emails for Settlement

Class Members for whom Defendants provided a last-known email address. A true and correct
copy of the Email Notice is attached hereto as Exhibit B. There were 63,746 Settlement Class
Members whose Email Notice was undeliverable.
11.

Out of the 63,746, KCC identified 5 Class Members with invalid mailing address.

12.

On April 6, 2021, KCC sent a Postcard Notice to the 63,741 Settlement Class

Members whose Email Notice returned as undeliverable.
13.

To date, KCC appears to have successfully delivered Notice to 1,145,063 Settlement

Class Members or approximately 96.31% of the Class List. Below is the breakdown:

18
19
20

866,756
(63,746)
803,010

Email Notice
Unsuccessful Email Notices
Successful Email Notices

322,302
63,741
114
(61,026)
16,922
342,053

Initial Postcard Notice
Postcard Notice of unsuccessful Email Notices
Supplemental Postcard Notice
Undeliverable Postcard Notices
Remailed Postcard Notices from Search
Successful Postcard Notices

1,145,063

Total Successful Notices

1,188,805

Initial unique Settlement Class Members
(1,370,107 - 181,302 duplicates)

21
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23
24
25
26
27
28
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1
2
3

114
1,188,919

Additional Settlement Class Members
Total unique Settlement Class Members

1,145,063/ 1,188,919

96.31%

4
5
6
7
8
9
10
11

SETTLEMENT WEBSITE
14.

On or about March 15, 2021, KCC established the Settlement Website

www.fifththirdoutofnetworkbalanceinquiryfeelitigation.com dedicated to this matter to provide
information to the Settlement Class Members and to answer frequently asked questions. The
website URL was set forth in the Notice. Visitors of the Settlement Website can download copies
of the Notice and other case-related documents.

12
13
14
15

TELEPHONE HOTLINE
15.

KCC established and continues to maintain a toll-free telephone 1-866-644-9953 for

potential Settlement Class Members to call and obtain information about the Settlement, request a

16
17
18
19

Notice, and/or seek assistance from a live operator during regular business hours. The telephone
hotline became operational on 3/15/2021, and is accessible 24 hours a day, 7 days a week. As of
May 21st, 2021, KCC has received a total of 27 calls to the telephone hotline.

20
21
22
23

REPORT ON EXCLUSION REQUESTS RECEIVED TO DATE
16.

The Notice informs Settlement Class Members that requests for exclusion from the

Class must be postmarked no later than August 8, 2021. As of the date of this declaration, KCC has

24
25
26

received 18 requests for exclusion. A list of the Settlement Class Members requesting to be
excluded is attached hereto as Exhibit C.
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1
2
3
4
5
6
7
8

OBJECTIONS TO THE SETTLEMENT
17.

The postmark deadline for Settlement Class Members to object to the settlement was

August 8, 2021. As of the date of this declaration, KCC has received 1 objection to the settlement.
The objection is attached as Exhibit D.
I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.
Executed on May 21st, 2021.

9
10

____________________________________
____
_ ___________________
ANDREW PERRY
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EXHIBIT A

FFS

3DUDXQDQRWL¿FDFLyQHQ(VSDxRO
llamar o visitar nuestro website:
ZZZ¿IWKWKLUGRXWRIQHWZRUNEDODQFHLQTXLU\IHHOLWLJDWLRQFRP

If you were assessed a Non-Fifth Third ATM Fee for
making balance inquiries at ATMs outside of
Fifth Third Bank’s network of ATMs, or were assessed
multiple Non-Fifth Third ATM Fees if a balance inquiry
was undertaken during the same ATM visit as a cash
ZLWKGUDZDORURWKHUIXQGVWUDQVIHU\RXFRXOGJHWEHQH¿WV
from a proposed class action settlement.

Case No. 1:18-cv-00464

UNITED STATES DISTRICT COURT FOR
THE SOUTHERN DISTRICT OF OHIO

Carnell Smith and Lenox Magee v. Fifth Third Bank

LEGAL NOTICE

«FirstNAME» «LastNAME»
«Addr1» «Addr2»
«City», «State»«FProv» «Zip»«FZip»
«FCountry»

FFS-«Claim8»-«CkDig»



Postal Service: Please Do Not Mark Barcode



Smith v. Fifth Third Bank
Settlement Administrator
P.O. Box 43060
Providence, RI 02940-3060

Case: 1:18-cv-00464-DRC-SKB Doc #: 127-3 Filed: 05/24/21 Page: 8 of 20 PAGEID #: 1331

1-866-644-9953ZZZ¿IWKWKLUGRXWRIQHWZRUNEDODQFHLQTXLU\IHHOLWLJDWLRQFRP

Your Other Options. If you do not want to be bound by the Settlement, you must exclude yourself by June 8, 2021. If you exclude yourself, you cannot
get money from this Settlement. If you do not exclude yourself, you will release your claims against Fifth Third. If you do not exclude yourself, you may
object to the Settlement by June 8, 2021. The Long Form Notice available at the Settlement Website, listed below, explains how to exclude yourself or
object. The Court will hold a Final Approval Hearing at 10:00 a.m. on July 8, 2021. Details regarding the hearing are in the Long Form Notice, available
at the website below. At this hearing, the Court will consider whether the Settlement is fair, reasonable and adequate. The Court will also consider any
request by Class Counsel for up to 33.33% of the Settlement Fund attorneys’ fees ($1,733,160), a request by Class Counsel for expenses for litigating
the case, and a request for Service Awards of $5,000 each for the Class Representatives. If there are objections, the Court will consider them at this time.
After the hearing, the Court will decide whether to approve the Settlement. You may appear at the hearing, but you don’t have to. You may hire your own
attorney, at your own expense, to appear or speak for you at the hearing.

:LWKLQRQH\HDUDIWHUWKHGDWHWKH6HWWOHPHQW$GPLQLVWUDWRUPDLOVWKH¿UVW6HWWOHPHQW&ODVV0HPEHU3D\PHQWDQ\UHPDLQLQJDPRXQWVUHVXOWLQJIURP
uncashed checks, known as Residual Funds, will be distributed as follows. First, any Residual Funds up to $200,000 shall be payable to Fifth Third for the
Settlement Administration Costs it paid as part of the Settlement Fund. Second, if the Residual Funds are in excess of $200,000, Class Counsel and Fifth
Third shall seek the Court’s approval to distribute any Residual Funds above $200,000 to a cy pres recipient if an additional distribution to Settlement
Class Members is not feasible or practical.

What are the Settlement Terms? Fifth Third has agreed to establish a cash Settlement Fund of $5.2 million from which Settlement Class Members will
receive payments or Account credits. Pursuant to the Court’s approval, the Settlement Fund will also be used to pay Settlement Administration Costs,
Service Awards for the Class Representatives, attorneys’ fees awarded to Class Counsel, and reimbursement of Class Counsel’s litigation costs. The
Settlement Fund, net of any Settlement Administration Costs, Service Awards, and attorneys’ fees and expenses award by the Court, will be divided by
the total number of unique Accounts, which will yield the amount of each Settlement Class Member Payment. Once the Court approves the Settlement,
you will automatically receive a payment or Account credit if you do not opt out of the Settlement Class.

Who’s Included? Fifth Third’s records show you are a member of the Settlement Class. The Settlement Class includes Current Account Holders and
Former Account Holders of Fifth Third who, between January 1, 2010 and October 31, 2018, either (1) were assessed one or more Non-Fifth Third ATM
Fees for making a balance inquiry at an ATM outside of Fifth Third’s network of ATMs; or (2) were assessed more than one Non-Fifth Third ATM Fee
for undertaking a balance inquiry during the same ATM visit as a cash withdrawal or other funds transfer.

A Settlement has been reached in a class action lawsuit claiming that Fifth Third Bank (“Fifth Third”) breached its contract with Account Holders by
assessing Non-Fifth Third ATM Fees for balance inquiries made at ATMs outside of Fifth Third’s network of ATMs and for assessing more than one NonFifth Third ATM Fee when a balance inquiry was made during the same ATM visit as a cash withdrawal or other funds transfer. Fifth Third maintains it
did nothing wrong and that its imposition of Non-Fifth Third ATM Fees for balance inquiries did not breach its contract with Account Holders. The court
KDVQRWGHFLGHGZKRLVULJKW3ODLQWL൵VDQGWKH'HIHQGDQWKDYHDJUHHGWRVHWWOHWKHODZVXLWWRDYRLGWKHFRVWDQGXQFHUWDLQW\RIOLWLJDWLRQ
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Carnell Smith and Lenox Magee v. Fifth Third Bank
U.S. District Court for the Southern District of Ohio
Para una notificación en Español, llamar o visitar nuestro website: www.fifththirdoutofnetworkbalanceinquiryfeelitigation.com
A federal court authorized this notice. This is not a solicitation from a lawyer, and you are not being sued.
You are receiving this notice because you could be affected by a class action lawsuit against Fifth Third Bank (“Fifth Third”)
involving its assessment of Non-Fifth Third ATM Fees (as defined in the Parties’ Settlement Agreement) for balance inquiries made
at ATMs that are not within Fifth Third’s network of ATMs.
A Settlement has been reached in a class action lawsuit claiming that Fifth Third breached its contract with Account Holders by
assessing Non-Fifth Third ATM Fees for balance inquiries made at ATMs outside of Fifth Third’s network of ATMs and for
assessing more than one Non-Fifth Third ATM Fee when a balance inquiry was made during the same ATM visit as a cash
withdrawal or other funds transfer. Fifth Third maintains it did nothing wrong and that its imposition of Non-Fifth Third ATM Fees
for balance inquiries did not breach its contract with Account Holders. The court has not decided who is right. Plaintiffs and the
Defendant have agreed to settle the lawsuit to avoid the cost and uncertainty of litigation. You can read the Complaints, Settlement
Agreement, and other case documents on the Settlement Website:
www.fifththirdoutofnetworkbalanceinquiryfeelitigation.com
Who’s Included? Fifth Third’s records show you are a member of the Settlement Class. The Settlement Class includes Current
Account Holders and Former Account Holders of Fifth Third who, between January 1, 2010 and October 31, 2018, either (1) were
assessed one or more Non-Fifth Third ATM Fees for making a balance inquiry at an ATM outside of Fifth Third’s network of
ATMs; or (2) were assessed more than one Non-Fifth Third ATM Fee for undertaking a balance inquiry during the same ATM visit
as a cash withdrawal or other funds transfer.
What Are the Settlement Terms? Fifth Third has agreed to establish a cash Settlement Fund of $5.2 million from which
Settlement Class Members will receive payments or Account credits. Pursuant to the Court’s approval, the Settlement Fund will
also be used to pay Settlement Administration Costs, Service Awards for the Class Representatives, attorneys’ fees awarded to
Class Counsel, and reimbursement of Class Counsel’s litigation costs. The Settlement Fund, net of any Settlement Administration
Costs, Service Awards, and attorneys’ fees and expenses award by the Court, will be divided by the total number of unique
Accounts, which will yield the amount of each Settlement Class Member Payment. Once the Court approves the Settlement, you
will automatically receive a payment or Account credit if you do not opt out of the Settlement Class.
Within one year after the date the Settlement Administrator mails the first Settlement Class Member Payment, any remaining
amounts resulting from uncashed checks, known as Residual Funds, will be distributed as follows. First, any Residual Funds up to
$200,000 shall be payable to Fifth Third for the Settlement Administration Costs it paid as part of the Settlement Fund. Second, if
the Residual Funds are in excess of $200,000, Class Counsel and Fifth Third shall seek the Court’s approval to distribute any
Residual Funds above $200,000 to a cy pres recipient if an additional distribution to Settlement Class Members is not feasible or
practical.
Your Other Options. If you do not want to be bound by the Settlement, you must exclude yourself by June 8, 2021. If you exclude
yourself, you cannot get money from this Settlement. If you do not exclude yourself, you will release your claims against Fifth
Third. If you do not exclude yourself, you may object to the Settlement by June 8, 2021. The Long Form Notice available at the
Settlement Website, listed below, explains how to exclude yourself or object. The Court will hold a Final Approval Hearing at
10:00 a.m. on July 8, 2021. Details regarding the hearing are in the Long Form Notice, available at the website below. At this
hearing, the Court will consider whether the Settlement is fair, reasonable and adequate. The Court will also consider any request by
Class Counsel for up to 33.33% of the Settlement Fund attorneys’ fees ($1,733,160), a request by Class Counsel for expenses for
litigating the case, and a request for Service Awards of $5,000 each for the Class Representatives. If there are objections, the Court
will consider them at this time. After the hearing, the Court will decide whether to approve the Settlement. You may appear at the
hearing, but you don’t have to. You may hire your own attorney, at your own expense, to appear or speak for you at the hearing.
If you do not take any action, you will be legally bound by the Settlement and any orders or Judgments entered in the
Action, and will fully, finally, and forever give up any rights to prosecute certain claims against Fifth Third.
This notice provides limited information about the Settlement. For more information, call
1-866-644-9953
or visit www.fifththirdoutofnetworkbalanceinquiryfeelitigation.com
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Smith Magee v Fifth Third Bank
Exclusion Requests
ClaimID
FFS-100362478
FFS-100762727
FFS-101511353
FFS-102339376
FFS-102403309
FFS-103774130
FFS-104364017
FFS-105697958
FFS-106426303
FFS-107110512
FFS-108913511
FFS-109200128
FFS-110278860
FFS-110325753
FFS-110400488
FFS-110428706
FFS-110706480
FFS-111564336

FirstName LastName
REYNA
REED
JANIE
ROBERTSON
ANTHONY MAZZARO
JESSICA
KENTNER
JOSEPH
SMITH
MARY
GOGNAT
TANGELA ANDERSON
SHANNON WOODS
REVA
NEWMAN
TERI
DANIELS
AMY
BAKER
MARY
HALLER
BRYAN
SHAFFER
IRENE
DRYER
ROBERT
CULLINS
KAREN
WYATT
DONNA
ELDRIDGE
TERI
DANIELS

Joint Owner
GEORGE ROBERTSON

AGNES GOGNAT

RON NEWMAN
KWESI DANIELS

ANDREA SHAFFER
BRENDA MONTGOMERY

Case: 1:18-cv-00464-DRC-SKB Doc #: 127-3 Filed: 05/24/21 Page: 14 of 20 PAGEID #: 1337

EXHIBIT '

Case: 1:18-cv-00464-DRC-SKB Doc #: 127-3 Filed: 05/24/21 Page: 15 of 20 PAGEID #: 1338

Case: 1:18-cv-00464-DRC-SKB Doc #: 127-3 Filed: 05/24/21 Page: 16 of 20 PAGEID #: 1339

Case: 1:18-cv-00464-DRC-SKB Doc #: 127-3 Filed: 05/24/21 Page: 17 of 20 PAGEID #: 1340

Case: 1:18-cv-00464-DRC-SKB Doc #: 127-3 Filed: 05/24/21 Page: 18 of 20 PAGEID #: 1341

Case: 1:18-cv-00464-DRC-SKB Doc #: 127-3 Filed: 05/24/21 Page: 19 of 20 PAGEID #: 1342

Case: 1:18-cv-00464-DRC-SKB Doc #: 127-3 Filed: 05/24/21 Page: 20 of 20 PAGEID #: 1343

Case: 1:18-cv-00464-DRC-SKB Doc #: 127-4 Filed: 05/24/21 Page: 1 of 8 PAGEID #: 1344

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION
CARNELL SMITH, on behalf of himself
and others similarly situated,
Plaintiffs,

Case No.: 1:18-cv-00464
Judge Douglas R. Cole
Magistrate Judge Stephanie K. Bowman

vs.
FIFTH THIRD BANK,
Defendant.
LENOX MAGEE,
Case No.: 1:18-cv-00464
Plaintiff,
vs.
FIFTH THIRD BANK,
Defendant.

PROPOSED FINAL APPROVAL ORDER
APPROVING CLASS ACTION
SETTLEMENT AND GRANTING
APPLICATION FOR ATTORNEYS’ FEES
AND COSTS, AND SERVICE AWARD

WHEREAS, the Court conducted a fairness hearing on July 8, 2021, at 10:00 a.m. during
which Class Counsel presented additional information about the implementation of the Settlement
and addressed the objection to the Settlement previously filed with the Court;
IT IS HEREBY ORDERED, ADJUDGED AND DECREED this __ day of ________, 2021, as
follows:
1.

The Court has jurisdiction over the subject matter of this Action and may grant Final

Approval of the Settlement Agreement, including all Exhibits to the Settlement Agreement. 28
U.S.C. § 1332. The Court also has personal jurisdiction over the Parties and the Settlement Class
Members.

Exhibit 4
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2.

This Order Granting Final Approval of Class Action Settlement (“Order”)

incorporates by reference the definitions in the Settlement Agreement filed in this action at Dkt.
124-1, PAGEID # 1045-1088, and all capitalized terms used herein that also appear in the
Settlement Agreement shall have the meanings set forth in the Settlement Agreement.
3.

The Court grants Final Approval to the Settlement, as set forth in the Settlement

Agreement, as it is fair, reasonable, and adequate, consistent and in compliance with all applicable
requirements of the Federal Rules of Civil Procedure, the Class Action Fairness Act, the United
States Constitution (including the Due Process Clause), and the Rules of the Court, and is in the
best interests of each of the Parties and the Settlement Class Members.
4.

The Settlement Class approved by this Court, and for which Final Approval is given,

is as follows:
All Current Account Holders and Former Account Holders of Fifth Third Bank who
were assessed one or more Non-Fifth Third ATM Fees during the Class Period for
making a balance inquiry at an ATM outside of Fifth Third Bank’s network of
ATMs or were assessed more than one Non-Fifth Third ATM Fee for undertaking
a balance inquiry during the same ATM visit as a cash withdrawal or other funds
transfer.
Excluded from the Settlement Class is Fifth Third Bank, its parents, subsidiaries, affiliates, current
officers and directors; all customers who made a timely election to be excluded; and all judges
assigned to this litigation and their immediate family members.
5. The Class Period is January 1, 2010 through October 31, 2018.
6.

For settlement purposes, the Class satisfies all of the requirements of Federal Rule of

Civil Procedure 23(a) (including the requirements of numerosity, commonality, typicality and
adequacy) and the requirements of Rule 23(b)(3).
7.

As evidenced by the Declaration of Andrew Perry, a Senior Project Manager at the

Settlement Administrator, the Notice and other elements of the Notice Program were directed to
2
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the Settlement Class in accordance with the Court’s February 9, 2021 preliminary approval order
[Dkt. 125] and the Settlement Agreement, and (1) constituted the best practicable notice under the
circumstances; (2) constituted notice that was reasonably calculated, under the circumstances, to
apprise potential Class Members of the pendency of the Action, the terms of the proposed
Settlement Agreement, the available relief, the release of claims, their right to object or exclude
themselves from the proposed Settlement, and their right to appear at the Fairness Hearing; (3)
were reasonable and constitute due, adequate, and sufficient notice to all persons entitled to receive
notice; and (4) met all applicable requirements of the United States Constitution (including the
Due Process Clause), the Class Action Fairness Act, the Federal Rules of Civil Procedure and the
Rules of the Court.
8.

The Settlement Class Members include the members of the Class who did not opt-

out of the settlement.
9.

This Order uses the term “Excluded Class Members” to refer to the members of the

Class who validly and timely excluded themselves from the Settlement, the names of who are
listed on Dkt. 127, Exhibit 3, at Ex. C, therein.
10.

Each and every Settlement Class Member is and shall be conclusively and forever

bound by the Settlement Agreement. The Settlement Agreement shall be preclusive in all pending
and future lawsuits or other proceedings. It shall be binding as to all the Released Claims.
11.

The Court directs the Parties and their counsel to further implement and consummate

this Settlement Agreement, the terms and provisions of which are incorporated by reference into
this Order. No later than 45 days after the Effective Date, Settlement Class Member Payments
shall be made from the Net Settlement Fund. The Settlement Administrator shall issue the Service
Awards to the Class Representatives and the award of attorneys’ fees and costs to Class Counsel

3
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pursuant to the terms of the Settlement Agreement. Settlement Administration Costs shall also be
paid to the Settlement Administrator pursuant to the terms of the Settlement Agreement.
12.

The Releases in paragraphs 97-101 of the Settlement Agreement are incorporated

into this Order and shall become effective on the Effective Date of the Settlement. Accordingly,
each and every Settlement Class Member hereby compromises, settles, and releases each and every
one of the Released Claims against the Released Parties.
13.

Class Counsel and the Class Representatives adequately represented the best interests

of the Class for purposes of negotiating, entering into, and implementing the Settlement.
14.

This Action and the Released Claims (including all individual claims and Class-wide

claims presented thereby) are hereby dismissed on the merits and with prejudice, without fees or
costs to any Party except as provided in the Settlement Agreement and as adopted and ordered by
the Court in this Order.
15.

Without affecting the finality of this Order for purposes of appeal, the Court retains

jurisdiction as to all matters relating to the administration, implementation, consummation,
enforcement, and interpretation of this Settlement Agreement and this Order, and for any other
necessary purpose.
16.

There was one objection to the Settlement, which the Court overrules.

17.

Having reviewed Class Counsel’s Motion and Memorandum For Approval of

Attorneys’ Fees, Expense Reimbursement, and Contribution Awards [Dkt. 128] as well as any and
all objections thereto, and based upon all previous filings in this action, the Court concludes and
orders as follows:
a. The Settlement Agreement creates a $5,200,000.00 common fund for the benefit of
the Settlement Class.

4
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b. Rule 23(h) of the Federal Rules of Civil Procedure expressly authorizes a court to
award “reasonable attorney’s fees and nontaxable costs that are authorized by law
or by the parties’ agreement.” Negotiated and agreed-upon attorneys’ fees as part
of a class action settlement are encouraged as an “ideal” toward which parties
should strive. Bailey v. AK Steel Corp., No. 1:06-CV-468, 2008 WL 553764, at *1
(S.D. Ohio Feb. 28, 2008).
c. Where, as here, “counsel’s efforts create a substantial common fund for the benefit
of the class, they are, therefore, entitled to payment from the fund based on a
percentage of that fund.” Connectivity Sys. Inc. v. Nat’l City Bank, No. 2:08-CV1119, 2011 WL 292008, at *12 (S.D. Ohio Jan. 26, 2011) (citing Brotherton v.
Cleveland, 141 F. Supp. 2d 894, 900 (S.D. Ohio 2001)). See also Basile v. Merrill
Lynch, Pierce, Fenner, & Smith, Inc., 640 F. Supp. 697, 699-700 (S.D. Ohio 1986)
(citing Boeing, 444 U.S. at 478; Mills v. Elec. Auto-Lite Co., 396 U.S. 375, 90 S.
Ct. 616, 24 L. Ed. 2d 593 (1970)). And, “[i]n the Southern District of Ohio, the
preferred method is to award a reasonable percentage of the fund, with reference to
the lodestar and the resulting multiplier.” Connectivity Sys. Inc., 2011 WL 292008,
at *13. See also In re Telectronics Pacing Sys., Inc., 186 F.R.D. 459, 483 (S.D.
Ohio 1999), rev’d on other grounds, 221 F.3d 870 (6th Cir. 2000).
d. The Sixth Circuit has adopted the following factors to consider when determining
what constitutes a reasonable fee in a common fund case: (1) the value of the benefit
rendered to the plaintiff class (i.e. the results achieved); (2) the value of the services
on an hourly basis; (3) whether the services were undertaken on a contingent fee
basis; (4) society’s stake in rewarding attorneys who produce such benefits in order

5
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to maintain an incentive to others; (5) the complexity of the litigation; and (6) the
professional skill and standing of counsel involved on both sides.
e. Considering each of these factors and applying them to this action, the Court
concludes and orders that a fee award of $1,733,333.00, equal to one-third (1/3rd)
of the Settlement Fund, is reasonable in this action.
f. The reasonableness of this fee is also supported by the lodestar cross-check that
equates to the application of a 1.366 positive multiplier to Class Counsel’s
$1,268,771.39 lodestar as of May 24, 2021.
g. Accordingly, because “[i]n this Circuit, the lodestar figure is used to confirm the
reasonableness of the percentage of the fund award,” Connectivity Sys. Inc., 2011
WL 292008, at *13, citing Bowling v. Pfizer, 102 F.3d 777, 780 (6th Cir.1996),
Class Counsel’s lodestar confirms the reasonableness of fee award representing
one-third (1/3rd) of the common fund.
h. The Court finds that class counsel is also entitled to reimbursement of all reasonable
out-of-pocket expenses and costs in the prosecution of claims, and in obtaining
settlement, including but not limited to travel expenses and other litigation-related
expenses. In re Cardizem CD Antitrust Litig., 218 F.R.D. 508, 534-535 (E.D. Mich.
2003). Having reviewed Class Counsel’s request for expenses and the various
categories and charges contained therein, the Court concludes that these expenses
are reasonable and were necessary for the prosecution of this action and hereby
orders that Class Counsel shall be reimbursed $47,329.39 for these reasonable
costs.

6
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i. The Settlement Agreement also provides that Class Counsel will apply to the Court
for Service Awards for each Class Representative in an amount of $5,000. This
Court has previously approved service awards in this range. Bert v. AK Steel Corp.,
No. 1:02-CV-467, 2008 WL 4693747, at *1 (S.D. Ohio Oct. 23, 2008) (Court
approves $10,000 incentive award to each class representative); Birr v. Amica Mut.
Ins. Co., No. 1:08-cv-124, 2011 WL 1429171, at *1 (S.D. Ohio April 14, 2011)
(adopting magistrate’s Report and Recommendation approving incentive payment
to the Class Representative of $5,000). Plaintiffs Carnell Smith and Lenox Magee
assisted Class Counsel in prosecuting and settling this litigation. At the inception
of this action, both Mr. Smith and Ms. Magee indicated their desire and willingness
to undertake the responsibilities and fiduciary duties on behalf of the class.

Thus,

the Court awards Plaintiffs Carnell Smith and Lenox Magee, as Class
Representatives, a Service Award of $5,000 each to be paid from the Settlement
Fund.
j. The attorneys’ fees and costs and Service Awards authorized and approved by this
Order shall constitute full and final satisfaction of any and all claims that Class
Representatives, any Settlement Class Member, and each of their respective
attorneys, may have or assert for reimbursement of fees and costs or Service
Awards; and Class Representatives, Settlement Class Members and each of their
respective attorneys shall not seek or demand payment of any additional fees and
costs or payments to the Class Representatives. The Released Parties shall have no
further responsibility for, and no liability whatsoever with respect to, any payment
or disbursement of attorneys’ fees and costs or payments to Class Representatives,
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nor with respect to any allocation of attorneys’ fees and costs or payments to Class
Representatives to any other person who entity who may assert any claim thereto.
18.

This Order adjudicates all of the claims, rights and liabilities of the Parties to the

Settlement, and is intended to be final and immediately appealable. There being no just cause for
delay, the Clerk of the Court is hereby directed to enter final judgment forthwith pursuant to
Federal Rule of Civil Procedure 58.

It is so ordered:

__________________________
DATE

________________________________
UNITED STATES DISTRICT JUDGE
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