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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 

WESTERN DIVISION 

 
CARNELL SMITH, on behalf of himself 
and others similarly situated, 
 
   Plaintiffs, 

vs. 
 
FIFTH THIRD BANK, 
 
   Defendant. 

  

Case No.: 1:18-cv-00464 

Judge Douglas R. Cole 
Magistrate Judge Stephanie K. Bowman 

 
 

 
LENOX MAGEE, 
 
   Plaintiff, 
 
vs. 
 
FIFTH THIRD BANK, 
 
   Defendant. 
 

  

 

Case No.: 1:18-cv-00464 

 

 
PLAINTIFFS’ UNOPPOSED MOTION FOR PRELIMINARY APPROVAL OF 

SETTLEMENT AGREEMENT AND ORDER SCHEDULING FAIRNESS HEARING 
 

Plaintiffs Carnell Smith and Lenox Magee respectfully move this Court pursuant to Fed. R. 

Civ. P. 23(e) for an Order: 

1. Adopting the following Rule 23 Settlement Class definition1 agreed to by the parties:  

All Current Account Holders and Former Account Holders of Fifth Third Bank who were assessed 

one or more Non-Fifth Third ATM Fees during the Class Period for making a balance inquiry at an 

ATM outside of Fifth Third Bank’s network of ATMs or were assessed more than one Non-Fifth 

 
1 The capitalized terms in this Motion have the same meaning as those defined in the Settlement 
Agreement attached as Exhibit A to the Memorandum in Support of Unopposed Motion for 
Preliminary Approval of Class Action Settlement. 
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Third ATM Fee for undertaking a balance inquiry during the same ATM visit as a cash withdrawal or 

other funds transfer. Excluded from the Settlement Class is Fifth Third Bank, its parents, subsidiaries, 

affiliates, current officers and directors; all customers who make a timely election to be excluded; and 

all judges assigned to this litigation and their immediate family members; 

2. Conditionally certifying the Rule 23(b)(3) Settlement Class for purposes of Settlement 

and appointing Plaintiffs as Class Representatives and Class Counsel; 

3. Preliminarily approving the Settlement Agreement dated February 1, 2021, attached as 

Exhibit A to Plaintiffs’ Memorandum in Support of Unopposed Motion for Preliminary Approval of 

Class Action Settlement (“Memorandum”), for the purpose of providing notice thereof; 

4. Setting a Final Approval Hearing date to determine the fairness, reasonableness, and 

adequacy of the Settlement Agreement, and to consider Class Counsel’s application for attorneys’ fees 

and costs and for Service Awards to the Class Representatives; and 

5. Approving the Notice Program and directing that notice be provided to the Settlement 

Class members using the forms contained in Exhibits C and D to the Memorandum to advise them of 

a description of the Settlement’s material terms; a date by which Settlement Class members may exclude 

themselves from, or “opt-out” of, the Settlement Class; a date by which Settlement Class Members 

may object to the Settlement; the scheduled Final Approval Hearing date; and the Settlement Website 

address at which Settlement Class members may access the Agreement and other related documents 

and information. 

6. For the Court’s convenience, a proposed Order Granting Plaintiffs’ Unopposed 

Motion for Preliminary Approval of Class Action Settlement is attached to the supporting 

Memorandum filed herewith as Exhibit E. 
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Dated: February 3, 2021 

  Respectfully Submitted, 

/s/ Jeff Ostrow 
Jeff Ostrow (pro hac vice) 
Jonathan M. Streisfeld (pro hac vice)   
KOPELOWITZ OSTROW 
FERGUSION WEISELBERG GILBERT 
One W. Las Olas Blvd. 
Suite 500 
Fort Lauderdale, FL 33301 
Telephone: (954) 525-4100 
Facsimile: (954)525-4300 
ostrow@kolawyers.com 
streisfeld@kolawyers.com 
 
Hassan A. Zavareei (pro hac vice) 
Andrea R. Gold (pro hac vice) 
TYCKO & ZAVAREEI LLP 
1828 L Street NW, Suite 1000 
Washington DC, 20036 
Telephone: (202) 973-0900 
Facsimile: (202) 973-0950 
hzavareei@tzlegal.com 
agold@tzlegal.com 
 
Stuart E. Scott (OH-0064834) 
SPANGENBERG SHIBLEY & LIBER LLP  
1001 Lakeside Avenue East, Suite 1700  
Cleveland, OH 44114 
Telephone: 216-696-3232 
Facsimile: 216-696-3924 
sscott@spanglaw.com 
 

 
Jeffrey D. Kaliel (pro hac vice)   
Sophia G. Gold (pro hac vice)   
KALIEL PLLC 
1875 Connecticut Ave., NW 
10th Floor 
Washington, DC 20009 
(202) 350-7483 
jkaliel@kalielpllc.com 
sgold@kalielpllc.com 
 
Robb S. Stokar, Esq. (OH-0091330) 
MINNILLO LAW GROUP CO., LPA 
2712 Observatory Avenue 
Cincinnati, OH 45208  
Telephone: 513-723-1600 x20 
Facsimile: 513-723-1620 
rss@mlg-lpa.com 

Attorneys for Plaintiffs and the Settlement Class 

CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFIY that on this 3rd day of February 2021, I electronically filed the 

foregoing with the Clerk of Court by using the CM/ECF System. Copies will be served upon counsel 

of record by, and may be obtained through, the Court’s CM/ECF System.  

/s/ Jeff Ostrow____  
Jeff Ostrow (pro hac vice) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 

WESTERN DIVISION 

 
CARNELL SMITH, on behalf of himself 
and others similarly situated, 
 
   Plaintiffs, 

vs. 
 
FIFTH THIRD BANK, 
 
   Defendant. 

  

Case No.: 1:18-cv-00464 

Judge Douglas R. Cole 
Magistrate Judge Stephanie K. Bowman 

 
 

 
LENOX MAGEE, on behalf of himself and 
others similarly situated, 
 
   Plaintiffs, 
 
vs. 
 
FIFTH THIRD BANK, 
 
   Defendant. 
 

  

 

Case No.: 1:18-cv-00464 

 

 
PLAINTIFFS’ MEMORANDUM IN SUPPORT OF UNOPPOSED 

MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 
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I. INTRODUCTION 
 
Plaintiffs Carnell Smith and Lenox Magee, on behalf  of  themselves and a proposed class of  

current and former customers of  Defendant Fifth Third Bank (“Fifth Third”), respectfully submit 

this memorandum in support of  Plaintiffs’ Unopposed Motion for Preliminary Approval of  Class 

Action Settlement. The Settlement1—which was the result of  hard-fought, arms’ length negotiations 

between experienced counsel and facilitated by mediator, Michael Ungar, Esq., of  Ulmer & Berne, 

LLP in Cincinnati—provides substantial monetary relief  for the benefit of  the Settlement Class.  

The Settlement includes Fifth Third’s agreement to pay $5,200,000.00 into a common fund 

for the benefit of  the Settlement Class. Further, as a result of  the Action, Fifth Third modified its 

Account disclosures to better inform its customers that they could be charged a fee for a balance 

inquiry at an ATM outside of  Fifth Third’s network of  ATMs. These modifications may also result in 

significant prospective financial savings to Settlement Class Members. 

One of  the hallmark components of  the Settlement is that Settlement Class Members will not 

have to file claim forms to receive the Settlement’s benefits, and with a limited exception no portion 

of  the Settlement Fund will revert to Fifth Third. As explained below, the Settlement terms are well 

within the range of  reasonableness and are consistent with applicable law. The Settlement satisfies all 

Sixth Circuit criteria for Preliminary Approval.  

Accordingly, Plaintiffs respectfully requests that this Court enter an order that will: (1) grant 

Preliminary Approval to the Settlement; (2) certify for settlement purposes only the proposed 

Settlement Class, pursuant to Federal Rules of  Civil Procedure 23(a) and 23(b)(3); (3) appoint Plaintiffs 

as Class Representatives; (4) approve the Notice Program set forth in the Agreement and approve the 

form and content of  the notices; (5) approve and order the opt-out and objection procedures set forth 

 

1 The capitalized terms in this Memorandum have the same meaning as those defined in the Settlement 
Agreement, attached hereto as Exhibit A. 
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in the Agreement; (6) stay all deadlines in the Action against Fifth Third pending Final Approval of  

the Settlement; (7) appoint as Class Counsel the law firms and attorneys identified herein; and (8) 

schedule a Final Approval Hearing. 

II. PROCEDURAL BACKGROUND AND SETTLEMENT NEGOTIATIONS 
 

 This putative class action addresses Fifth Third’s assessment of  certain ATM fees.  In addition 

to a $2 or $3 fee that may be assessed by an out of  network ATM owner, Fifth Third charges some 

Account Holders a Non-Fifth Third ATM Fee each time they withdraw funds at an ATM outside 

Fifth Third’s ATM network, which was either $2 or $2.75 during the relevant time. Plaintiffs do not 

challenge either of  those two fees. Rather, this Action concerns Fifth Third’s practice of  assessing 

Non-Fifth Third ATM Fees for balance inquiries made at ATMs outside of  Fifth Third Bank’s 

network of  ATMs and for assessing multiple Non-Fifth Third ATM Fees if  a balance inquiry was 

undertaken during the same ATM visit as a cash withdrawal or other funds transfer. By charging a fee 

for a balance inquiry, Plaintiffs allege Fifth Third breached the Account Agreement with its customers. 

 On March 29, 2018, Plaintiff  Carnell Smith filed his Complaint against Fifth Third in the 

United States District Court for the Middle District of  Florida (“Smith”) Dkt. 1. On June 8, 2018, 

Fifth Third moved to dismiss Plaintiff  Smith’s Complaint. Dkt. 22. Concurrently with the motion to 

dismiss, Fifth Third filed a Motion to Transfer the Smith action to the Southern District of  Ohio, 

which was unopposed. Dkt. 23. 

 On July 9, 2018, Smith was transferred to the Southern District of  Ohio. Dkt. 30, 31. On 

August 10, 2018, the presiding district judge, Judge Black, referred Smith to Magistrate Judge Bowman 

for disposition of  all pretrial and post-judgment motions, including through a report and 

recommendation on any dispositive matters. Dkt. 45. 

 On September 10, 2018, Mr. Smith filed his First Amended Complaint alleging putative class 

claims against Fifth Third for breach of  contract and breach of  the covenant of  good faith and fair 
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dealing arising from Fifth Third’s practice of  charging a Non-Fifth Third ATM Fee for balance 

inquiries made at ATMs outside Fifth Third’s network of  ATMs and for charging two Non-Fifth 

Third ATM Fees if  a balance inquiry was undertaken during the same ATM visit as a cash withdrawal 

or other funds transfer, assessing an international transaction fee on foreign transactions made in U.S. 

Dollars, and Fifth Third’s method of  calculating the international transaction fee.  The First Amended 

Complaint seeks, inter alia, monetary damages, interest, attorneys’ fees, and costs. Dkt. 52.  

 On October 8, 2018, Fifth Third moved to dismiss Smith. Dkt. 55. A few days later, on 

October 15, 2018, Plaintiff  Lenox Magee filed a similar putative class action against Fifth Third also 

arising from Fifth Third’s practice of  assessing Non-Fifth Third ATM Fees for balance inquiries made 

at ATMs outside of  Fifth Third’s network of  ATMs and for assessing multiple Non-Fifth Third ATM 

Fees if  a balance inquiry was undertaken during the same ATM visit as a cash withdrawal or other 

funds transfer.  The Magee Complaint alleges claims for breach of  contract, violation of  the Illinois 

Consumer Fraud and Deceptive Business Practices Act (“ICFA”), and for unjust enrichment, seeking, 

inter alia, entitlement to monetary damages, interest, attorneys’ fees, and costs.  As it pertains to the 

Non-Fifth Third ATM Fee, Plaintiffs both asserted that a balance inquiry is not a transaction subject 

to the Non-Fifth Third ATM Fee. S.D. Ohio No. 1:18cv722, Dkt. 1. The Magee Complaint alleged 

breach of  contract, Illinois Consumer Fraud and Deceptive Business Practices Act, and unjust 

enrichment claims, seeking, inter alia, entitlement to monetary damages, interest, attorneys’ fees, and 

costs. Id. 

 On October 8, 2018, Fifth Third moved to dismiss the Smith Complaint, Dkt. 55, and on 

October 29, 2018, Plaintiff  Smith filed his Opposition to Fifth Third’s Motion to Dismiss. Dkt. 62. 

On November 29, 2018, Fifth Third replied in support of  its Motion to Dismiss in Smith. Dkt. 67. 

Effective November 1, 2018, Fifth Third revised its Account disclosures to expressly provide 

that a balance inquiry is subject to a Non-Fifth Third ATM Fee if  undertaken at an ATM outside of  
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Fifth Third’s Network of  ATMs.  Joint Declaration of  Class Counsel Jeffrey Kaliel, Robb S. Stokar, 

Jeff  Ostrow, Andrea Gold, and Stuart Scott, attached hereto as Exhibit B (“Decl.”), ¶46. 

 On November 15, 2018, Magee was consolidated with Smith. Dkt. 64.  

 On December 31, 2018, Fifth Third moved to dismiss the Magee Complaint, on January 22, 

2019, Plaintiff  Magee filed his Opposition, and on February 5, 2019, Fifth Third replied. Dkt. 70, 72, 

73. 

After briefing was completed, the Parties orally argued the two motions to dismiss to Judge 

Bowman on March 26, 2019. Dkt. 81. On April 18, 2019, Judge Bowman issued a Report and 

Recommendation granting in part and denying in part the motions to dismiss. Dkt. 83.  More 

specifically, Judge Bowman recommended dismissal with respect to Plaintiff  Smith’s international 

transaction fee claims and Plaintiff  Magee’s ICFA and unjust enrichment claims. Id. Judge Bowman 

recommended denying both motions as to Plaintiffs’ claims that Fifth Third improperly charged fees 

for balance inquiries made using out-of-network ATMs. Id. Fifth Third objected to that portion of  

the Report, and Plaintiffs Smith and Magee jointly responded, as well as filed a notice of  supplemental 

authority. Dkt. 87, 97, 98. On August 28, 2019, Judge Black issued a Decision and Order adopting 

the Judge Bowman’s Report and Recommendation in its entirety. Dkt. 103. 

 On June 19, 2019, the parties participated in a telephone conference with Magistrate Judge 

Bowman regarding a discovery schedule. On June 24, 2019, Plaintiffs served their first set of  Requests 

for Production and first set of  Interrogatories. Decl. ¶14. On August 7, 2019, the parties exchanged 

initial disclosures. Id. On August 23, 2019, Fifth Third responded to Plaintiffs’ first set of  Requests 

for Production and first set of  Interrogatories. Id..  

 In September, 2019, the parties conferred at length regarding discovery. Id. ¶15.  During that 

same time period, the parties also met and conferred about settlement. Id. 

Fifth Third produced substantial discovery in this Action, including account-level 
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transactional data from which Plaintiffs’ expert estimated class-wide damages. Id. ¶16.  The Parties 

appeared for numerous telephonic status conferences with Judge Bowman to aid the discovery 

process and advise her of  the status of  settlement negotiations during 2019 and 2020. Id. ¶17. 

In October, 2019, the Parties agreed to a mediation before Michael Ungar, Esq.  The initial 

mediation was scheduled for November 11, 2019. Id. ¶18. The Parties submitted detailed mediation 

statements in connection with that mediation. Id.  At the mediator’s request on November 10, 2019, 

mediation was rescheduled and occurred on December 3, 2019. Id. The Action did not settle that day. 

Id.  The Parties continued good faith settlement discussions for several weeks but we unable to resolve 

the matter. Id. 

The Parties continued to meet and confer regarding discovery, including but not limited to 

Fifth Third’s ESI and non-ESI discovery productions and depositions, in February, March, and April 

of  2020. Id. ¶19. The Parties’ counsel participated in numerous meet and confer telephone 

conferences and exchanged several meet and confer letters and emails. Id. 

In mid-March of  2020, the Parties also began discussing the possibility of  a second mediation 

session with Mr. Ungar, and ultimately scheduled one with him for July 23, 2020.  Id. ¶20. The Parties 

also continued their meet and confer efforts regarding discovery throughout the summer of  2020. Id. 

The second mediation occurred on July 23, 2020, with Mr. Ungar with some of  the participants 

attending in person and others virtually. Id. ¶21. Again, the parties engaged in good faith, hard-fought 

negotiations, but the Action did not settle that day. Id.  

The Parties continued to meet and confer regarding discovery over the following weeks, 

including about completing document production and depositions. Id. ¶22. Further, they continued 

to engage in settlement negotiations via telephone and email. Id. On October 5, 2020, the Parties 

reached an agreement in principle to resolve the Action on a classwide basis. Id.   

On October 6, 2020, the Parties filed a Joint Notice of  Settlement and Motion to Stay All 
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Deadlines, which the Court granted on October 15, 2020. Dkt. 118. On November 20, 2020, January 

4, 2021, and January 19, 2021, the Parties filed their Notices as to Timing of  Filing Motion for 

Preliminary Approval to advise the Court that the Parties were still negotiating and preparing this 

Agreement. Dkt. 120, 122, 123. 

The Parties continued to negotiate the terms of  the Settlement from October 5, 2020, 

through February 1, 2021, when they signed the Agreement. Decl. ¶24. The Parties did not discuss 

attorneys’ fees or any Service Award for the Class Representatives until after agreeing on the material 

terms of  the Settlement.  Id. ¶29.   

III. SETTLEMENT TERMS 
 

A. Settlement Class 
 

The Settlement will resolve the claims of the Settlement Class, defined as: 

 
All Current Account Holders and Former Account Holders of Fifth Third Bank who 
were assessed one or more Non-Fifth Third ATM Fees during the Class Period for 
making a balance inquiry at an ATM outside of Fifth Third Bank’s network of ATMs 
or were assessed more than one Non-Fifth Third ATM Fee for undertaking a balance 
inquiry during the same ATM visit as a cash withdrawal or other funds transfer. 
Excluded from the Settlement Class is Fifth Third Bank, its parents, subsidiaries, 
affiliates, current officers and directors; all customers who make a timely election to 
be excluded; and all judges assigned to this litigation and their immediate family 
members. 

 
See Agreement ¶66.  

The Class Period is January 1, 2010 through October 31, 2018. Id. ¶36. Non-Fifth Third ATM 

Fees mean the fees that Fifth Third assesses against Accounts for balance inquiries, withdrawals, 

deposits, or transfers undertaken at ATMs outside of Fifth Third’s network of ATMs. Id. ¶49. 

B. Settlement Benefits 
 

The Settlement provides meaningful and immediate relief to Settlement Class Members in the 

form of direct cash payments. Fifth Third has agreed to establish a $5,200,000.00 cash Settlement 

Fund for the benefit of the Settlement Class. Id. ¶72. The Settlement Fund shall be used to pay 
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Settlement Class Member Payments, Settlement Administration Costs, any attorneys’ fees, costs, and 

Service Awards that the Court may award, and any cy pres payment. Id.   

Settlement Class Members do not need to submit a claim form in order to receive a Settlement 

Class Member Payment. The Settlement Fund will be distributed to Settlement Class Members 

according to the allocation and distribution plan set out in the Agreement. Id. ¶¶91-93. The amount 

of  the Settlement Class Member Payment from the Settlement Fund to which each Settlement Class 

Member is entitled for the Class Period is to be determined using the following methodology or such 

other methodology as would have an equivalent result: 

a. All Accounts held by Settlement Class Members will be identified for which 

Fifth Third assessed one or more Non-Fifth Third ATM Fees for balance inquiries undertaken 

at ATMs outside of  Fifth Third’s network of  ATMs during the Class Period. 

b. The Net Settlement Fund will then be divided by the total number of  unique 

Accounts, which shall yield the amount of  each Settlement Class Member Payment. For 

clarification, the Settlement Class Members for jointly held accounts will receive only one 

Settlement Class Member Payment per unique Account and each Settlement Class Member 

Payment will be the same, regardless of  how many Non-Fifth Third ATM Fees were assessed 

against a unique Account for undertaking balance inquiries at ATMs outside of  Fifth Third’s 

network of  ATMs. 

Id. ¶93.  

Settlement Class Member Payments to Current Account Holders at the time of distribution 

will be made by crediting each unique account or, if not feasible or reasonable to make a payment by 

a credit, by check. Id. ¶90.d.ii. Former Account Holders will receive their Settlement Class Member 

Payments by check. Id. For those Former Account Holders with joint accounts, checks will be payable 

to all Account Holders, and will be mailed to the first/primary Account Holder. Id. ¶90.d.iii. The 
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Settlement Administrator will make a reasonable effort to locate the proper address for any checks 

that are returned as undeliverable and re-mail it once to the updated address or, in the case of a jointly 

held account, and in the Settlement Administrator’s discretion, to an accountholder other than the 

one listed first. Id.  Checks will remain valid for 180 days. Id.   

Within one year after the date the Settlement Administrator mails the first Settlement Class 

Member Payment, the Residual Funds from uncashed checks will be distributed as follows: The first 

$200,000.00 of Residual Funds will be payable to Fifth Third as reimbursement for a portion of the 

Settlement Administration Costs paid as part of the Settlement Fund. Id. ¶96. Second, in the event 

that there are still Residual Funds in the Settlement Fund Account, at the election of Class Counsel 

and Counsel for Fifth Third and subject to the approval of the Court, the funds may be distributed to 

Settlement Class Members via a secondary distribution. Id. If the costs of preparing, transmitting and 

administering such subsequent payments are not feasible and practical to make secondary distributions 

economically viable or other specific reasons exist that would make such further distributions 

impossible or unfair, Class Counsel and Fifth Third shall seek Court approval to distribute the Residual 

Funds to a cy pres recipient. Id. The Parties agree to seek Court approval of Jump$tart Coalition for 

Personal Financial Literacy (https://www.jumpstart.org/) as the cy pres recipient. Id. ¶92. 

C. Settlement Administrator and Settlement Administration Costs 

The proposed Settlement Administrator is KCC Class Action Services, LLC, a nationally 

recognized and experienced class action administrator. Decl. ¶26. All Settlement Administration Costs 

will be payable from the Settlement Fund. Agreement ¶69. The estimated Settlement Administration 

Costs are $563,765.00. Decl. ¶26. In addition, Fifth Third has agreed to help minimize the costs of 

settlement notice and administration by (a) performing an extensive analysis of its historical 

transaction data in order to identify Settlement Class Members; and (b) automatically crediting 

settlement proceeds to Current Account Holders via direct deposit—thus obviating the need to print 
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and mail paper checks to these Settlement Class Members. 

D. Proposed Notice Program 
 

The Parties’ proposed Notice Program is designed to reach as many Settlement Class members 

as possible and is the best notice practicable under the circumstances. Decl. ¶27. Fifth Third’s account 

data will be used to determine the Settlement Class member list. Agreement ¶91. Fifth Third will bear 

the expense of extracting the necessary data and will then transmit the Settlement Class member list 

to the Settlement Administrator. Id. Within 30 days after the Court enters the Preliminary Approval 

Order, the Settlement Administrator shall implement the Notice Program. Id. ¶79. Notice shall be 

provided through the following means: (1) Email Notice to Account Holders for whom Fifth Third 

has email addresses; (2) Postcard Notice to Account Holders for whom Fifth Third does not have 

email addresses or for whom the Settlement Administrator is unable to send Email Notice using the 

email address provided by Fifth Third; and (3) Long Form Notice, which will be available on the 

Settlement Website and which the Settlement Administrator will mail to Settlement Class members 

who request it. Id. ¶83. The Email Notice and Postcard Notice and the Long Form Notice shall be 

substantially in the forms attached hereto as Exhibits C and D. 

In addition, the Settlement Administrator will create and maintain a Settlement Website 

containing important information about the Settlement and case-related documents. Id. ¶¶70, 83. The 

Settlement Administrator will also establish a toll-free telephone line for Settlement Class members to 

call with Settlement-related inquiries and answer frequently asked questions of Settlement Class 

members who call with or otherwise communicate such inquiries. Id. ¶78.d. 

All of the notices will include, among other information, a description of the Settlement’s 

material terms; a date by which Settlement Class members may exclude themselves from, or “opt-out” 

of, the Settlement Class; a date by which Settlement Class Members may object to the Settlement; the 

scheduled Final Approval Hearing date; and the Settlement Website address at which Settlement Class 
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members may access the Agreement and other related documents and information. Id. ¶79. 

The Settlement Administrator will perform reasonable address traces for the initial Postcard 

Notice. Id. ¶84. The Settlement Administrator will re-mail Postcard Notices to Settlement Class 

members whose new addresses were identified by no later than 60 days before the Final Approval 

Hearing. Id. ¶85. The Settlement Administrator will also send the Postcard Notice to all Settlement 

Class members whose emails were returned as undeliverable. Id. 

E. Release 
 

As of the Effective Date of the Settlement, Plaintiffs and each Settlement Class Member will 

be deemed to have fully and irrevocably released and forever discharged the Released Parties from the 

Released Claims. Id. ¶97. Each Settlement Class Member is enjoined from bringing Released Claims 

against Fifth Third. Id. ¶98. The Releases include both known and unknown claims, and Plaintiffs and 

the Settlement Class Members also waive any rights they may have under Section 1542 of the 

California Code. Id. ¶¶97-101. 

F. Opt-Outs and Objections 
 

The notices will all inform Settlement Class members of their right to opt-out and deadline to 

do so. Id. ¶80. Settlement Class members may opt-out of the Settlement Class at any time during the 

Opt-Out Period. Id. The Opt-Out Period will begin the day after the earliest date on which notice is 

first mailed and end no later than 30 days before the Final Approval Hearing. Id. ¶52. 

The Notices will also inform Settlement Class members of their right to object to the 

Settlement and/or to Class Counsel’s application for attorneys’ fees, costs, and/or Service Awards. Id. 

¶81. Objections must be mailed to the Clerk of the Court, Class Counsel, Fifth Third’s counsel, and 

the Settlement Administrator. Id. Objections must be submitted no later than the last day of the Opt-

Out Period. Id. Objections must include: (a) the name of the Action; (b) the objector’s full name, 

address, and telephone number; (c) all grounds for the objection, accompanied by legal support for 
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the objection known to the objector or the objector’s counsel; (d) the number of times in which the 

objector has objected to a class action settlement within the preceding five years, the caption of each 

case, and copies of any orders related to or ruling upon those prior objections; (e) the identity of all 

counsel representing the objector, including current or former counsel who may be entitled to 

compensation for any reason related to the objection; (f) copies of any orders related to or ruling upon 

counsel’s or the counsel’s law firm’s prior objections that were issued by the trial and appellate courts 

in each listed case in which the objector’s counsel and/or counsel’s law firm have objected to a class 

action settlement within the preceding 5 years; (g) any and all agreements relating to the objection or 

the process of objecting (whether written or oral) between the objector and the objector’s counsel; (h) 

the identity of all counsel (if any) representing the objector who will appear at the Final Approval 

Hearing; (i) a list of all persons who will be called to testify at the Final Approval Hearing in support 

of the objection; (j) a statement confirming whether the objector intends to personally appear and/or 

testify at the Final Approval Hearing; and (k) the objector’s signature (an attorney’s signature is not 

sufficient). Id. ¶82. 

G. Attorneys’ Fees, Costs and Service Awards 
 

Class Counsel have not been paid for their extensive efforts or reimbursed for litigation costs 

and expenses incurred. Decl. ¶29. The Agreement provides that Class Counsel will apply for an award 

of attorneys’ fees and costs. See Agreement ¶102. Fifth Third has agreed not to oppose a request for 

attorneys’ fees up to 33.33% of the Settlement Fund and a request for reimbursement of reasonable 

litigation costs. Id. Such award will serve to compensate for the time, risk and expense Plaintiffs’ 

counsel incurred pursuing claims on behalf of the Settlement Class. Decl. ¶29. However, if the Court 

does not approve an award of fees or costs, in whole or in part, that will not prevent the Settlement 

from becoming effective, nor shall it be grounds for termination. Agreement ¶102. 

Class Counsel will also ask the Court to approve Service Awards of $5,000.00 for each of the 
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two Plaintiffs in recognition of their service as Class Representatives. Id. ¶105. Fifth Third does not 

oppose the requests. Id. However, if the Court does not approve the Service Awards, that will not 

prevent the Settlement from becoming effective nor shall it be grounds for termination. Id. The Service 

Awards will compensate the Class Representatives for their time and effort and for the risks they 

assumed in prosecuting the Action. Decl. ¶28. 

IV. ARGUMENT 
 

A. Legal Standard for Preliminary Approval 

Courts have emphasized the “[t]he law favors settlement, particularly in class actions and other 

complex cases where substantial resources can be conserved by avoiding lengthy trials and appeals.” 

Rubenstein, Newberg on Class Actions § 13:44 (5th ed. 2015); see also UAW v. GMC, 497 F.3d 615, 

632 (6th Cir. 2007) (noting “the federal policy favoring settlement of class actions”). Class settlement 

approval proceeds in three stages: (1) preliminary approval of the proposed settlement; (2) notice to 

the proposed settlement class members; and (3) a final approval hearing to determine whether the 

proposed settlement is fair, reasonable and adequate. In re Telectronics Pacing Systems, Inc., 137 F. Supp. 

2d. 985, 1026 (S.D. Ohio 2001); Williams v. Vukovich, 720 F.2d 909, 920-21 (6th Cir. 1983).  

Courts grant preliminary approval “where the proposed settlement is neither illegal nor 

collusive and is within the range of possible approval.” Rubenstein, Newberg on Class Actions § 13:10 

(5th ed. 2015) (citation omitted); see also Bowling v. Pfizer, 144 F. Supp. 3d 945, 952 (S.D. Ohio 2015) 

(noting that preliminary approval is warranted “if it is within the range of what ultimately could be 

considered fair, reasonable, and adequate…”); Williams, 720 F.2d at 921 (noting that the preliminary 

approval inquiry asks “whether the compromise . . . is illegal or tainted with collusion”). 

“[T]here are a multitude of factors that might enter into the Court’s preliminary analysis of 

whether the terms of the proposed settlement agreement are fair, reasonable, adequate, and in the 

public interest.” In re Inter-Op Hip Prosthesis Liab. Litig., 204 F.R.D. 359, 381 (N.D. Ohio 2001) (citation 
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omitted); see also In re Telectronics Pacing Systems, Inc., 137 F. Supp. 2d. at 1009.2 At this stage, however, 

the Settlement should be approved so long as “the proposed settlement appears to be the product of 

serious, informed, non-collusive negotiations, has no obvious deficiencies, does not improperly grant 

preferential treatment to class representatives or segments of the class, and falls with the range of 

possible approval . . .” In re Telectronics Pacing Sys., 137 F. Supp. 2d at 1015-16 (quoting Manual for 

Complex Litig. § 30.44 (2d ed. 1985)). 

B. This Settlement Satisfies the Criteria for Preliminary Approval. 

The relevant factors weigh in favor of Preliminary Approval here. First, the Settlement was 

reached with no collusion and is the product of good faith, informed and arm’s length negotiations 

by competent counsel. Furthermore, a review of the fairness, adequacy and reasonableness factors 

demonstrates that the Settlement warrants Preliminary Approval.  

Any settlement requires the parties to balance the merits of the claims and defenses asserted 

against the attendant risks of continued litigation and delay. Plaintiffs believe their claims have merit 

and they would prevail if the case proceeded to trial. However, Fifth Third argues that Plaintiffs’  

claims are unfounded, denies any potential liability and disputes Plaintiffs’ ability to certify a class, and 

up to the point of settlement was willing to litigate those claims vigorously. Decl. ¶30. The Parties 

concluded the settlement benefits outweigh the risks and uncertainties of continued litigation, as well 

as the attendant time and expenses associated with further class certification discovery, a contested 

class certification motion, possible interlocutory review of the class certification ruling, completing 

merits discovery, pretrial motion practice, trial, and finally appellate review. Id. 

 

2 Courts consider “many of the same factors” that would be relevant at final approval, “though with 
somewhat less scrutiny.” Rubenstein, Newberg on Class Actions § 13:15 (5th ed. 2015). Those factors 
are: (1) the risk of fraud or collusion; (2) the complexity, expense and likely duration of the litigation; 
(3) the amount of discovery engaged in by the parties; (4) the likelihood of success on the merits; (5) 
the opinions of class counsel and class representatives; (6) the reaction of absent class members; and 
(7) the public interest. Vassalle v. Midland Funding, LLC, 708 F.3d 747, 754 (6th Cir. 2013). 
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1. This Settlement Is the Product of Good Faith, Informed and Arm’s Length Negotiations. 

 
Procedural fairness examines the negotiating process leading to the settlement. See Priddy v. 

Edelman, 883 F.2d 438, 447 (6th Cir. 1989) (“In evaluating a proposed settlement of a class action, the 

district court is required to examine the terms of the settlement and the process by which the 

settlement was arrived at, to make sure that the terms are reasonable and that the settlement is not the 

product of fraud, overreaching, or collusion.”); Rubenstein, Newberg on Class Actions § 13:14 (5th 

ed. 2015) (“The primary procedural factor courts consider in determining whether to preliminarily 

approve a proposed settlement is whether the agreement arose out of arms-length-noncollusive 

negotiations.”). “[W]hen a settlement is the result of extensive negotiations by experienced counsel, 

the Court should presume it is fair.” In re Inter-Op Hip Prosthesis Liab. Litig., 204 F.R.D. at 380; Enter. 

Energy Corp. v. Columbia Gas Transmission Corp., 137 F.R.D. 240, 244 (S.D. Ohio 1991) (approving 

settlement reached “[a]fter almost six months of concerted negotiations”). That is true here. 

Experienced class action litigation attorneys with the relevant legal and factual issues represented the 

Parties and negotiated over several months with the assistance of a mediator. Decl. ¶31. 

Class Counsel is particularly experienced in the litigation, certification, trial, and settlement of 

nationwide class actions cases. Id. ¶11. In negotiating this Settlement, Class Counsel had the benefit 

of years of experience and familiarity with the facts, as well as with other cases involving similar 

financial institution fee claims. Id. Furthermore, as detailed above, Class Counsel thoroughly 

investigated and analyzed Plaintiffs’ claims and engaged in motion practice, discovery, extensive data 

analysis, and negotiation. Id. ¶23. Class Counsel’s experience enabled counsel in accurately evaluating 

the strengths and weaknesses of Plaintiffs’ claims and the value of the case. Id. ¶17. 

2. The Facts Support a Preliminary Determination That the Settlement Is Fair, Adequate and 
Reasonable. 

 
A preliminary review of the Settlement supports Preliminary Approval under Rule 23(e)(2). 

The Sixth Circuit has identified seven factors to consider in determining the Settlement’s fairness: 
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(1) the risk of fraud or collusion; (2) the complexity, expense and likely duration of the 
litigation; (3) the amount of discovery engaged in by the parties; (4) the likelihood of 
success on the merits; (5) the opinions of class counsel and class representatives; (6) 
the reaction of absent class members; and (7) the public interest. 
 

UAW, 497 F.3d at 631. Courts consider “many of the same factors” that would be relevant at final 

approval, “though with somewhat less scrutiny.” Rubenstein, Newberg on Class Actions § 13:15 (5th 

ed. 2015). They are considered a “useful guide” at the preliminary approval stage.  The UAW factors 

remain applicable even after the 2018 amendment of Rule 23(e). Doe v. Ohio, No. 2:91-cv-00464, 2020 

U.S. Dist. LEXIS 24826, at *11 (S.D. Ohio Feb. 12, 2020) (2018 amendment not intended to ‘displace’ 

the factors developed by the Circuit Courts) (citing Rule 23(e)(2) advisory committee’s note)). 

These factors must all be considered as a whole to determine whether a proposed settlement 

is fair, adequate, and reasonable. Bowling, 143 F.R.D. at 151; Thompson v. Midwest Foundation Independent 

Physicians Assoc., 124 F.R.D. 154, 157 (S.D. Ohio Dec. 4, 1988) (“A class action settlement cannot be 

measured precisely against any particular set of factors, however, and the court may be guided by other 

factors, the relevancy of which will vary from case to case.”). At the preliminary approval stage, only 

certain of the Sixth Circuit’s factors are relevant to the fairness inquiry. Hainey v. Parrott, 617 F. Supp. 

2d. 668, 673 (S.D. Ohio 2007); see also Smith v. Ajax Magnethermic Corp., No. 4:02CV0980, 2007 U.S. 

Dist. LEXIS 85551, at *15-*17 (N.D. Ohio Nov. 7, 2007) (at preliminary approval, analyzing the 

strength of plaintiffs’ case, the risk, expense, complexity, and likely duration of litigation, the amount 

offered in settlement, and the experience and views of counsel).   

a. The settlement falls within the range of reasonableness and provides substantial 
benefits to the class, in light of the likelihood of success on the merits. 

 
Courts recognize that settlements by their inherent nature often result in class members 

receiving less than the full potential value of their claims. See Williams, 720 F.2d at 922-23 (“Class 

counsel and the class representatives may compromise their demand for relief in order to obtain 

substantial assured relief for the plaintiffs’ class.”); Levell v. Monsanto Research Corp., 191 F.R.D. 543, 
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550 (S.D. Ohio 2000) (“[T]he Court may not withhold approval simply because the benefits accrued 

from the agreement are not what a successful plaintiff would have received in a fully litigated case.” 

(internal quotation marks and alterations omitted)). This case settled for 33% of the most likely 

recoverable damages. Decl. ¶25. Final approval of a class settlement under the same theory of liability 

was recently granted for the same 33% class recovery. See Figueroa v. Capital One, N.A., No. 18cv692 

JM(BGS), 2021 U.S. Dist. LEXIS 11962 (S.D. Ca. Jan. 21, 2021). This percentage is also well within 

the range of reasonableness for other bank fees cases including within the Sixth Circuit. See, e.g., Simpson 

v. Citizens Bank, Case Nos. 2:12-cv-10267-DPH-RSW, 2:12-cv-11604-DPH-RSW, 2014 U.S. Dist. 

LEXIS 205466 (E.D. Mich. 2014) (approving common fund settlement for approximately 30% of 

most probable damages); Roberts v. Capital One, 16 Civ. 4841 (LGS), Dkt. 198 (S.D.N.Y. Dec. 1, 2020) 

(approving cash fund of approximately 34% of the most likely recoverable damages for class 

members); Bodnar v. Bank of Am., N.A., No. 14-3224, 2016 U.S. Dist. LEXIS 121506, at *12 (E.D. Pa. 

Aug. 4, 2016) (approving a cash fund of between 13%-48% of the maximum amount of damages they 

may have been able to secure at trial, and describing such a result as a “significant achievement” and 

outstanding”); In re Checking Account Overdraft Litig., No. l:09-MD-02036-JLK, 2015 U.S. Dist. LEXIS 

193690, at *37 (S.D. Fla. May 22, 2015) (approving $31,767,200 settlement representing approximately 

35% of the most probable aggregate damages); Hawthorne v. Umpqua Bank, No. 11-cv-06700-JST, 2015 

U.S. Dist. LEXIS 56370, at *9 (N.D. Cal. Apr. 28, 2015) (approving $2,900,000 settlement for 

approximately 38% of most probable aggregate damages); In re Checking Account Overdraft Litig., No. 

1:09-MD-02036-JLK, 2013 U.S. Dist. LEXIS 190562, at *3-4 (S.D. Fla. Aug. 2, 2013) (approving 

$4,000,000 settlement for 25% of the most probable recoverable damages). 

The dispute centers on fees that Fifth Third assesses against some Accounts for balance 

inquiries, withdrawals, deposits, or transfers undertaken at ATMs outside of Fifth Third’s network of 

ATMs. With this Settlement, Plaintiffs have achieved their desired goal of compensating Account 
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Holders for Non-Fifth Third ATM Fees assessed for balance inquiries during the Class Period. There 

was a substantial risk they would not achieve that result. Before Settlement, Fifth Third sought 

dismissal. Although this Court denied the motion as to the settled claims, there was no certainty that 

Plaintiffs would prevail. At the time of Settlement, Plaintiffs still had to complete discovery, move for 

class certification, face a potential interlocutory appeal of class certification, engage in dispositive 

motion practice and trial, and a potential post-trial appeal. Decl. ¶37. While Plaintiffs partially prevailed 

at the motion to dismiss stage, there is no certainty that the Court would grant certification, that 

Plaintiffs would survive summary judgment or win at trial. Id. Thus, although Plaintiffs believe they 

have a strong case, there is no reason to litigate further and increase the risk of losing.  

Under the circumstances, Plaintiffs and Class Counsel appropriately determined that the 

Settlement reached with Fifth Third outweighs the gamble of continued litigation. Id. See Lonardo v. 

Travelers Indem. Co., 706 F. Supp. 2d 766, 781 (N.D. Ohio 2010) (approving settlement where the case 

“was a hard-fought legal battle from the filing of the complaint . . . to the final settlement conference” 

and explaining that “[b]ased on the Court’s intimate knowledge of these proceedings, there is no 

reason to believe that either party would litigate the remainder of the case less vigorously”). This is 

particularly true at preliminary approval because “the Court, at this juncture, is not obligated to, nor 

could it reasonably, undertake a full and complete fairness review.” In re Inter-Op Hip Prosthesis Liab. 

Litig., 204 F.R.D. at 350. Rather, “the Court’s duty is to conduct a threshold examination of the overall 

fairness and adequacy of the settlement in light of the likely outcome and the cost of continued 

litigation.” Id.; see also Int’l Union, 497 F.3d at 631 (“[W]e cannot judge the fairness of a proposed 

compromise without weighing the plaintiff’s likelihood of success on the merits against the amount 

and form of the relief offered in the settlement.” (internal quotation marks omitted)). This Settlement 

provides valuable relief to Settlement Class Members without further risk or delay. Decl. ¶39. 

Further, the Settlement is the product of arm’s-length negotiations over an extended time 
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period by the Parties’ experienced counsel with the assistance of a well-respected mediator through 

and after two mediation sessions. Id. ¶31. These negotiations led to a Settlement that is fair, reasonable, 

and in the Settlement Class’s best interests. Class Counsel’s assessment is entitled to considerable 

deference. In light of the risks, the $5,200,000.00 in cash is fair and reasonable. Id. ¶33. 

b. The settlement suffers from no obvious deficiencies and does not improperly grant 
preferential treatment to the class representative or segments of the class. 

 
There is no evidence that the Settlement suffers from “obvious deficiencies, such as unduly 

preferential treatment to the class representatives or of segments of the class, or excessive 

compensation for attorneys[.]” In re Inter-Op Hip Prosthesis Liab. Litig., 204 F.R.D. at 352 (citation 

omitted).3 As discussed above, this Settlement provides valuable relief to the Settlement Class 

Members and treats all Settlement Class Members equally. Decl. ¶39.  

Settlement Class Members need not submit claims and will automatically get paid by account 

credit or check. Because the Net Settlement Fund will be divided by the total number of unique 

Accounts, which shall yield the amount of each Settlement Class Member Payment, each Settlement 

Class Member will be treated equitably. Peck v. Air Evac EMS, Inc., No. 5:18-CV-615-DCR-MAS, 2019 

U.S. Dist. LEXIS 119011, at *13 (E.D. Ky. June 5, 2019). 

While the Settlement provides for modest Service Awards to compensate the Class 

Representatives for stepping forward and their time dedicated to prosecuting this Action for the 

Settlement Class, courts recognize that such contribution awards are appropriate and do not grant 

preferential treatment. See Johnson v. Midwest Logistics Sys., No. 2:11-CV-1061, 2013 U.S. Dist. LEXIS 

74201, at *10 (S.D. Ohio May 24, 2013). The proposed $5,000 Service Award each to Plaintiffs falls 

well within the range of awards approved in this Circuit. See Liberte Capital Grp. v. Capwill, No. 5:99-

 

3 At this stage, the Court need not decide whether the Service Awards and attorneys’ fees and costs 
ultimately will be approved, only whether “substantial grounds to doubt the preliminary fairness . . . 
of the proposed settlement agreement” exist. In re Inter-Op Hip Prosthesis Liab. Litig., 204 F.R.D. at 352.  
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cv-818, 2007 WL 2492461, at *1 (N.D. Ohio Aug. 29, 2007) (“Incentive awards, where appropriate, 

generally range from a few thousand dollars to $85,000”). Service Awards are warranted given 

Plaintiffs were essential to Class Counsel’s ability to prepare and bring this case. Decl. ¶28. Thus, no 

preferential treatment to the Class Representatives or segments of the Settlement Class exists.  

c. The opinions of class counsel favor approval of the settlement. 

In assessing the settlement, this Court should also consider the experience of counsel and their 

views of the settlement. Thacker v. Chesapeake Appalachia, L.L.C., 695 F. Supp. 2d 521, 532 (E.D. Ky. 

2010) (“In deciding whether a proposed settlement warrants approval, the informed and reasoned 

judgment of plaintiffs’ counsel and their weighing of the relative risks and benefits of protracted 

litigation are entitled to great deference”). Here, Class Counsel includes attorneys experienced in 

consumer class action litigation. Decl. ¶¶8,11. Class Counsel is experienced in both the litigation and 

settlement of class actions of this type and has conducted necessary damages discovery confirming 

the amount of potential damages available to the class. Id. ¶23. Given the experience of Class Counsel 

in this matter and in similar matters, their opinions that the terms of this Settlement are fair, adequate, 

and reasonable should be given substantial weight in approving the Settlement. 

d. The public interest also merits in favor of approval of the settlement. 

“Public policy generally favors settlement of class action lawsuits.” In re Whirlpool Corp. Front-

loading Washer Prods. Liab. Litig., No. 1:09-WP-65000, 2016 U.S. Dist. LEXIS 130467, at *37 (N.D. 

Ohio Sept. 23, 2016) (quoting Stinson v. Delta Mgmt. Assocs., 302 F.R.D. 160, 165 (S.D. Ohio 2014)). 

“Settlement in this case ‘provides relief for a substantial number of class members, avoids further 

litigation, and frees the Court's judicial resources.’” Id. (quoting Stinson).  

Settlement agreements should [ ] be upheld whenever equitable and policy 
considerations so permit. By such agreements are the burdens of trial spared to the 
parties, to other litigants waiting their turn before over-burdened courts, and to 
citizens whose taxes support the latter. An amicable compromise provides the more 
speedy and reasonable remedy for the dispute.”  
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Aro Corp. v. Allied Witan Co., 531 F.2d 1368, 1372 (6th Cir. 1976). Here, the public interest is well-

served by granting Preliminary Approval of the Settlement. 

C. Certification of the Settlement Class for Settlement Purposes Only Is Appropriate. 

For settlement purposes only, Plaintiffs respectfully request the Court certify the Settlement 

Class. “Confronted with a request for settlement-only class certification, a district court need not 

inquire whether the case, if tried, would present intractable management problems . . . for the proposal 

is that there be no trial.” Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 620 (1997). The Court should 

conclude that it is likely to certify the Settlement Class and approve the Settlement as fair, adequate, 

and reasonable. See Rule 23(e)(1).  Certification of the proposed Settlement Class will allow notice to 

issue to inform members of the Settlement’s existence and terms; of their right to be heard on its 

fairness; of their right to opt-out or object; and of the Final Approval Hearing. See Manual for Compl. 

Lit., §§ 21.632, 21.633. For Settlement purposes only, Fifth Third does not oppose class certification. 

For the reasons set forth below, certification is appropriate under Fed. R. Civ. P. 23(a) and (b)(3).  

Numerosity. Rule 23(a)(1) numerosity requires a class be “so numerous that joinder of all 

members is impracticable.” See Daffin v. Ford Motor Co., 458 F.3d 549, 552 (6th Cir. 2006) (“while there 

is no strict numerical test, substantial numbers usually satisfy the numerosity requirement” (internal 

quotation marks omitted)). Here, numerosity is met. The Settlement Class consists of approximately 

1,100,000 Account Holders, and joinder of all such persons is impracticable. Decl. ¶41.  

Commonality. “Commonality requires the plaintiff to demonstrate that the class members 

‘have suffered the same injury,’” and the plaintiff’s common contention “must be of such a nature 

that it is capable of classwide resolution – which means that determination of its truth or falsity will 

resolve an issue that is central to the validity of each one of the claims in one stroke.” Wal-Mart Stores, 

Inc. v. Dukes, 564 U.S. 338, 389-390 (2011) (citation omitted). For commonality to be met, “there need 

only be one question common to the class, so long as the resolution of that question will advance the 
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litigation.” Philips v. Philip Morris Cos., 298 F.R.D. 355, 363 (N.D. Ohio 2014) (internal quotation marks 

and alteration omitted). Here, Rule 23(a)(2) is readily satisfied. Multiple questions of law and fact—

centering on Fifth Third’s use of the same account agreements and disclosures and its alleged 

systematic practice of improperly assessing Non-Fifth Third ATM Fees—are common to the 

Settlement Class, alleged to have injured all Settlement Class members in the same way, and would 

generate common answers to the claims’ viability. Decl. ¶42.   

Typicality. For similar reasons, Plaintiffs’ claims are reasonably coextensive with those of 

absent Settlement Class members, satisfying Rule 23(a)(3). The typicality element is designed to assess 

“whether a sufficient relationship exists between the injury to the named plaintiff and the conduct 

affecting the class, so that the court may properly attribute a collective nature to the challenged 

conduct.” Sprague v. Gen. Motors Corp., 133 F.3d 388, 399 (6th Cir. 1998) (citing In re Am. Med. Sys., Inc., 

75 F.3d 1069 (6th Cir. 1996)). Plaintiffs are typical of absent Settlement Class members because they 

were subjected to the same fee assessment practices, suffered from the same injuries, and will benefit 

equally from the relief provided by the Settlement. Decl. ¶44.    

Adequacy. Plaintiffs and Class Counsel satisfy Rule 23(a)(4), which “serves to uncover 

conflicts of the interest between named parties and the class they seek to represent.” Amchem Prods., 

521 U.S. at 625. Rule 23(a)(4) ensures that the named representatives “will fairly and adequately protect 

the interests of the class.” This requirement has two components: “1) [T]he representative must have 

common interests with unnamed members of the class, and 2) it must appear that the representatives 

will vigorously prosecute the interests of the class through qualified counsel.” Vassalle, 708 F.3d at 757 

(quoting In re Am. Med. Sys., Inc., 75 F.3d at 1083, and Senter v. General Motors Corp., 532 F.2d 511, 524-

25 (6th Cir. 1976) (alteration in original)).  

Here, Plaintiffs’ interests are coextensive with, not antagonistic to, the interests of the 

Settlement Class because they and the absent Settlement Class members have the same interest in the 
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relief the Settlement affords. The absent members of the Settlement Class have no diverging interests. 

Decl. ¶45.  Further, Plaintiffs are represented by qualified and competent counsel who have extensive 

experience and expertise prosecuting complex class actions, including consumer actions similar to the 

instant case. Id. ¶11. Class Counsel devoted substantial time and resources to this Action and will 

vigorously protect the interests of the Settlement Class. Id. ¶40. 

Predominance and Superiority. Certification of the Settlement Class is also appropriate 

because the questions of law or fact common to members of the Settlement Class predominate over 

any questions affecting only individual members. See Fed. R. Civ. P. 23(b)(3). To satisfy predominance, 

“a plaintiff must establish that the issues in the class action that are subject to generalized proof, and 

thus applicable to the class as a whole, . . . predominate over those issues that are subject to 

individualized proof.” Beattie v. CenturyTel, Inc., 511 F.3d 554, 564 (6th Cir. 2007) (internal quotation 

marks omitted). “The fact that a defense may arise or may affect different class members differently 

does not compel a finding that individual issues predominate over common ones.” Id. (internal 

quotation marks omitted); see also Amgen Inc. v. Conn. Ret. Plans & Trust Funds, 568 U.S. 455, 469 (2013) 

(“Rule 23(b)(3), however, does not require a plaintiff seeking class certification to prove that every 

element of her claim is susceptible to classwide proof.” (internal quotation marks and alterations 

omitted)). This is readily satisfied because liability questions common to all Settlement Class members 

substantially outweigh any possible individual issues. Decl. ¶43. For example, each Settlement Class 

member’s relationship with Fifth Third arises from the same account agreement and disclosures, and 

each were charged the same Non-Fifth Third ATM Fees. Id. ¶42. Further, resolving over a million 

claims in one action is far superior to individual suits because it promotes consistency and efficiency 

of adjudication. See Fed. R. Civ. P. 23(b)(3). For these reasons, the Settlement Class should be certified 

for settlement purposes only. 
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V. THE COURT SHOULD APPROVE THE NOTICE PROGRAM. 

“Rule 23(e)(1)(B) requires the court to direct notice in a reasonable manner to all class 

members who would be bound by a proposed settlement, voluntary dismissal, or compromise 

regardless of whether the class was certified under Rule 23(b)(1), (b)(2), or (b)(3).” Manual for Compl. 

Lit. § 21.312 (internal quotation marks omitted). The best practicable notice is that which is 

“reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of 

the action and afford them an opportunity to present their objections.” Mullane v. Central Hanover Navy 

Federal & Trust Co., 339 U.S. 306, 314 (1950). “Rule 23 . . . requires that individual notice in [opt-out] 

actions be given to class members who can be identified through reasonable efforts. Those who 

cannot be readily identified must be given the best notice practicable under the circumstances.” Manual 

for Compl. Litig., § 21.311.  

The proposed Notice Program satisfies due process and Rule 23. As discussed above, the 

Notice Program provides for direct notice, including Email Notice and Postcard Notice, and the Long 

Form Notice available to Settlement Class members. See Fed. R. Civ. P. 23(c)(2) (explaining that 

individual notice should be provided to all members who can be identified through reasonable effort). 

Additionally, the Settlement calls for the creation and use of a Settlement Website to be maintained 

by an experienced Settlement Administrator and an automated toll-free telephone line for Settlement 

Class members to call with Settlement-related inquiries, and answer frequently asked questions. 

 The Email Notice, Postcard Notice, and Long Form Notice each also satisfies due process 

and Rule 23. In re Gen. Tire & Rubber Co. Sec. Litig., 726 F.2d 1075, 1086 (6th Cir. 1984) (approving 

notice that “described the terms of the settlement, the reasons for [class representatives’ decision to 

settle], the legal effect of the settlement and the rights of the [class members] to voice their 

objections”). The notices here will 

reasonably apprise[ ] the Class Members of the nature and pendency of the Class 
Action and the class claims; of all material elements of the proposed settlement, 
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including but not limited to the definition of the Settlement Class, the relief available 
under the proposed settlement and steps necessary to obtain the relief; of the res 
judicata effect on Class Members and of the right, time and manner to object to the 
settlement; of the identity of Plaintiffs’ and Defendant’s Counsel and of information 
necessary to communicate with Plaintiffs’ Counsel; that complete information is 
available in the Court’s files; and of the right to appear at the Fairness Hearing, 
including through an attorney. Full opportunity has been afforded to Class Members 
to be heard at and to participate in the Fairness Hearing. 
 

Koenig v. USA Hockey, Inc., No. 2:09-cv-1097, 2012 WL 12926023, at *12 (S.D. Ohio 2012). 

Additionally, each form of notice “informs class members that they can receive more information 

from the settlement website,” where they “can view summary information about the . . . Settlement, 

and can access the complete settlement agreement and other court documents . . . .” Id.; accord 

Dudenhoeffer v. Fifth Third Bancorp, No. 1:08-CV-538-SSB, 2016 U.S. Dist. LEXIS 187041, at *7 (S.D. 

Ohio July 11, 2016). Consequently, the Court should approve the Notice Program. 

VI. NOTICE PURSUANT TO THE CLASS ACTION FAIRNESS ACT. 

The Class Action Fairness Act (“CAFA”) requires that settling defendants give notice of a 

proposed class action settlement to appropriate state and federal officials. 28 U.S.C. § 1715(b). The 

CAFA Notice of Proposed Settlement must supply all of the information and documents set forth in 

28 U.S.C. § 1715(b)(1)-(8). The Settlement Administrator will serve the CAFA notice for Fifth Third, 

along with a CD containing the documents described in Section 1715(b).   

VII. PLAINTIFFS’ COUNSEL SHOULD BE APPOINTED CLASS COUNSEL. 

Under Rule 23, “a court that certifies a class must appoint class counsel . . . [who] must fairly 

and adequately represent the interests of the class.” Fed. R. Civ. P. 23(g)(1)(B). In making this 

determination, the Court must consider counsel’s work in identifying or investigating potential claims; 

experience in handling class actions or other complex litigation, and the types of claims asserted in the 

case; knowledge of the applicable law; and resources committed to representing the class. Fed. R. Civ. 

P. 23(g)(1)(A)(i-iv). As detailed above, Class Counsel diligently investigated and litigated Plaintiffs’ 

claims obtaining a valuable recovery for the Settlement Class, and have and will continue to devote 
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substantial time and resources. Class Counsel have extensive experience with similar class action 

litigation and have been appointed class counsel in many class actions. See Decl., Exs. 1-5.  

Accordingly, the Court should appoint Plaintiffs’ counsel to serve as Class Counsel. 

VIII. THE PROPOSED SCHEDULE OF EVENTS. 

The key Settlement-related dates, such as the time to disseminate notice or to opt-out or 

object, are based on when Preliminary Approval of the Settlement is granted, and when the Final 

Approval Hearing is scheduled. The Settlement-related dates calculated in accordance with the 

provisions of the Settlement are: 

EVENT PROPOSED DUE DATE 

Notice Program Complete  60 days before Final Approval Hearing 

Plaintiffs’ Motion for Final Approval, including 
Application for Class Counsel Fees and Costs 
and Service Awards 

45 days before Final Approval Hearing 

Opt-Out Deadline 30 days before Final Approval Hearing 

Objection Deadline 30 days before Final Approval Hearing 

Deadline to Respond to Objections 10 Days before Final Approval Hearing 

Final Approval Hearing __________, 2021 at ____ am/pm 
(Week of ________, 2021) 

 
IX. CONCLUSION 
 

For the foregoing reasons, Plaintiffs respectfully requests that the Court: (1) conditionally 

certify the Settlement Class, (2) appoint Plaintiffs as Class Representatives, (3) appoint Class Counsel, 

(4) preliminarily approve the Settlement, (5) approve the Notice Program and direct that notice be 

provided to the Settlement Class members, (6) approve and order the opt-out and objection 

procedures set forth in the Agreement, (7) stay all deadlines in the Action against Fifth Third pending 

Final Approval of the Settlement, and (8) set a date for a Final Approval Hearing. A proposed 

Preliminary Approval Order is attached as Exhibit E for the Court’s convenience. 
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Date: February 3, 2021 

/s/ Jeff Ostrow 
Jeff Ostrow (pro hac vice) 
Jonathan M. Streisfeld (pro hac vice)   
KOPELOWITZ OSTROW 
FERGUSION WEISELBERG GILBERT 
One W. Las Olas Blvd. 
Suite 500 
Fort Lauderdale, FL 33301 
Telephone: (954) 525-4100 
Facsimile: (954)525-4300 
ostrow@kolawyers.com 
streisfeld@kolawyers.com 
 
Hassan A. Zavareei (pro hac vice) 
Andrea R. Gold (pro hac vice) 
TYCKO & ZAVAREEI LLP 
1828 L Street NW, Suite 1000 
Washington DC, 20036 
Telephone: (202) 973-0900 
Facsimile: (202) 973-0950 
hzavareei@tzlegal.com 
agold@tzlegal.com 
 
Stuart E. Scott (OH-0064834) 
SPANGENBERG SHIBLEY & LIBER LLP  
1001 Lakeside Avenue East, Suite 1700  
Cleveland, OH 44114 
Telephone: 216-696-3232 
Facsimile: 216-696-3924 
sscott@spanglaw.com 
 

 
Jeffrey D. Kaliel (pro hac vice)   
Sophia G. Gold (pro hac vice)   
KALIEL PLLC 
1875 Connecticut Ave., NW 
10th Floor 
Washington, DC 20009 
(202) 350-7483 
jkaliel@kalielpllc.com 
sgold@kalielpllc.com 
 

Robb S. Stokar, Esq. (OH-0091330) 
MINNILLO LAW GROUP CO., LPA  
2712 Observatory Avenue 
Cincinnati, OH 45208  
Telephone: 513-723-1600 x20 
Facsimile: 513-723-1620 
rss@mlg-lpa.com 

Attorneys for Plaintiffs and the Settlement Class 

CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFIY that on this 3rd day of February 2021, I electronically filed the 

foregoing with the Clerk of Court by using the CM/ECF System. Copies will be served upon counsel 

of record by, and may be obtained through, the Court’s CM/ECF System.  

/s/ Jeff Ostrow_________  
Jeff Ostrow (pro hac vice) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 

WESTERN DIVISION 

 
CARNELL SMITH, on behalf of himself 
and others similarly situated, 
 
   Plaintiffs, 

vs. 
 
FIFTH THIRD BANK, 
 
   Defendant. 

 
Case No.: 1:18-cv-00464 

Judge Douglas R. Cole  
Magistrate Judge Stephanie K. Bowman 

 
 

 
LENOX MAGEE, 
 
   Plaintiff, 
 
vs. 
 
FIFTH THIRD BANK, 
 
   Defendant. 
 

 
 

Case No.: 1:18-cv-00464 

 

 
SETTLEMENT AGREEMENT AND RELEASE 

This Settlement Agreement and Release1 is made and entered into this 1st day of February, 

2020, by and among (1) Plaintiffs Carnell Smith and Lenox Magee, each individually, and on 

behalf of the Settlement Class, and (2) Defendant Fifth Third Bank, subject to Preliminary 

Approval and Final Approval as required by the Federal Rules of Civil Procedure.  As provided 

herein, Plaintiffs, Class Counsel and Fifth Third Bank hereby stipulate and agree that, in 

consideration of the promises and covenants set forth in this Agreement and upon entry by the 

 
 
1 All capitalized times herein have the same meanings as those as given to them in Section II below 
or otherwise defined herein. 
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Court of a Final Order and Judgment, all claims of the Settlement Class against Fifth Third Bank 

in the consolidated action titled Carnell Smith and Lenox Magee v. Fifth Third Bank, S.D. Ohio 

Case No. 1:18-cv-00464, shall be settled and compromised upon the terms and conditions 

contained herein. 

I. Recitals 

1. On March 29, 2018, Plaintiff Carnell Smith filed his Complaint against Fifth Third 

Smith  

2. 

Concurrently with the motion to dismiss, Fifth Third Bank filed a Motion to Transfer the Smith 

action to the Southern District of Ohio, which was unopposed. 

3. On July 10, 2018, Smith was transferred to the Southern District of Ohio.  

4. On August 10, 2018, the presiding district judge, Judge Black, referred Smith  to 

Magistrate Judge Bowman for disposition of all pretrial and post-judgment motions, including 

through a report and recommendation on any dispositive matters.  

5. On September 10, 2018, Mr. Smith filed his First Amended Complaint wherein he 

alleged claims against Fifth Third Bank on a classwide basis for breach of contract and for breach 

of contract by violation of the covena

practice of charging a fee Non-Fifth Third ATM Fee (as defined below) for balance inquiries made 

at ATMs outside Fifth Third Bank -Fifth Third ATM 

Fees if a balance inquiry was undertaken during the same ATM visit as a cash withdrawal or other 

funds transfer, assessing an international transaction fee on foreign transactions made in U.S. 

al transaction fee.  The First 

Amended Complaint seeks inter alia . 
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6. On October 8, 2018, Fifth Third Bank moved to dismiss Smith. 

7. On October 15, 2018, Plaintiff Lenox Magee filed a similar putative class action 

against Fifth Third Bank in the Southern District of Ohio, Case No. 1:18-cv- Magee

-Fifth Third ATM Fees for balance 

of ATMs and for assessing multiple 

Non-Fifth Third ATM Fees if a balance inquiry was undertaken during the same ATM visit as a 

cash withdrawal or other funds transfer.  The Magee Complaint alleges claims for breach of 

contract, violation of the Illinois Co

and for unjust enrichment, seeking, inter alia, entitlement to monetary damages, interest, 

.  As it pertains to the Non-Fifth Third ATM Fee, Plaintiffs both asserted 

that a balance inquiry is not a transaction subject to the Non-Fifth Third ATM Fee.  

8. 

Motion to Dismiss. 

9. Effective November 1, 2018, Fifth Third Bank revised its Deposit Account Rules 

& Regulations to expressly provide that a balance inquiry is a transaction and inform Account 

Holders that they could be charged a fee for a balance inquiry at an Out-of-Network ATM. 

10. On November 15, 2018, Magee was fully consolidated into Smith.  

11. On November 29, 2018, Fifth Third Bank filed its Reply in support of its Motion 

to Dismiss in Smith. 

12. On December 31, 2018, Fifth Third Bank filed a Motion to Dismiss the Magee 

Complaint.  On January 22, 2019, Plaintiff Magee filed his Opposition to Fifth Third B

Motion to Dismiss, and on February 5, 2019, Fifth Third Bank filed its Reply. 

13. After briefing was completed, the parties presented oral argument to Judge 
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Bowman on March 26, 2019 on the two motions to dismiss. 

14. On April 18, 2019, Judge Bowman issued a Report and Recommendation 

specifically, Judge Bowman recommended dismissal 

breach of contract and breach of contract by violation of the covenant of good faith and fair dealing 

enrichment claims concerning the Non-Fifth Third ATM Fee assessed for balance inquiries 

undertaken at ATMs Judge Bowman recommended 

 of ATMs. 

Fifth Third Bank filed objections to that portion of the Report, and Plaintiffs Smith and Magee 

filed a joint response, as well as a notice of supplemental authority. 

15. On June 19, 2019, the parties participated in a telephone conference with Magistrate 

Judge Bowman regarding a discovery schedule for the matter. 

16. On June 24, 2019, Plaintiffs served their first set of Requests for Production and 

first set of Interrogatories. 

17. On August 7, 2019, the parties exchanged initial disclosures. 

18. On August 23, 2019, Fifth Third Bank 

for Production and first set of Interrogatories.  

19. On August 28, 2019, Judge Black issued a Decision and Order adopting the Report 

and Recommendation of Magistrate Judge Bowman in its entirety. 

20. In September of 2019, the parties met and conferred at length regarding discovery.  

During that same time period, the parties also met and conferred about mediating the claims. 
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21. Fifth Third Bank produced discovery in this Action, including but not limited to 

transactional data reflecting Non-Fifth Third ATM Fees charged for balance inquiries made at 

-

wide damages for the class period.  The Parties appeared telephonically numerous times for status 

conferences with Judge Bowman to aid the discovery process and to advise her of the status of 

settlement negotiations during 2019 and 2020.  

22. In October of 2019,  the Parties agreed to a mediation before Michael Ungar, Esq.  

The initial mediation was scheduled for November 11, 2019.  The Parties submitted detailed 

mediation statements in connection with that mediation.  The mediation was cancelled on 

November 10, 2019 by the mediator, but was rescheduled for December 3, 2019. 

23. An in-person all day mediation occurred on December 3, 2019 with Mr. Ungar.  

The Action did not settle that day.  The Parties continued to engage in good faith settlement 

discussions for several weeks thereafter but were unable to resolve the matter. 

24.  The Parties continued to meet and confer regarding discovery, including but not 

limited to Fifth Third Bank -ESI discovery productions and depositions, in February, 

March, and April of 2020.  Counsel for the Parties participated in numerous meet and confer 

telephone conferences and exchanged several meet and confer letters and emails. 

25. On or about mid-March of 2020, the Parties also began discussing the possibility 

of a second mediation session with Mr. Ungar. The Parties ultimately scheduled a second 

mediation session with Mr. Ungar for July 23, 2020.   

26. The Parties also continued their meet and confer efforts regarding discovery 

throughout the summer of 2020. 

27. The second mediation occurred on July 23, 2020, with Mr. Ungar with some of the 
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participants attending in person and others attending virtually.  Again, the Parties engaged in good 

faith, hard-fought negotiations, but the Action did not settle on that day.   

28. The Parties continued to meet and confer regarding discovery over the following 

weeks, including regarding the completion of the document production and depositions.   

29. Further, the Parties continued to engage in settlement negotiations via telephone 

and email.  On October 5, 2020, the Parties reached an agreement in principle to resolve the Action 

on a classwide basis.        

30. On October 6, 2020, the Parties filed a Joint Notice of Settlement and Motion to 

Stay All Deadlines, which the Court granted on October 15, 2020.  On November 20, 2020, 

January 4, 2020, and January 19, 2020, the Parties filed their Notices as to Timing of Filing Motion 

for Preliminary Approval  to advise the Court that the Parties were still negotiating and preparing 

this Agreement.     

31. The Parties now agree to settle the Action in its entirety, without any admission of 

liability, with respect to all Released Claims (defined below) of the Releasing Parties.  The Parties 

intend this Agreement to bind the Plaintiffs, Fifth Third Bank, and all Settlement Class Members. 

NOW, THEREFORE, in light of the foregoing, for good and valuable consideration, the 

receipt and sufficiency of which is hereby mutually acknowledged, the Parties agree, subject to 

approval by the Court, as follows. 

II. Definitions  

In addition to the terms defined at various points within this Agreement, the following 

Defined Terms apply throughout this Agreement: 

32.  

33. ersons whose name is on an Account as 
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the sole, primary or joint user of the Account during the Class Period. 

34. Carnell Smith and Lenox Magee v. 

Fifth Third Bank, S.D. Ohio Case No. 1:18-cv-00464. 

35. eans: 

KOPELOWITZ OSTROW P.A. 
Jeff Ostrow, Esq. 
Jonathan M. Streisfeld, Esq. 
1 West Las Olas Blvd. 
Suite 500 
Fort Lauderdale, FL 33301 
 
KALIEL PLLC 
Jeffrey Kaliel, Esq. 
Sophia Gold, Esq. 
1875 Connecticut Avenue, NW 
10th Floor 
Washington, DC 20009 
 
SPANGENBERG SHIBLEY & LIBER LLP  
Stuart E. Scott  
1001 Lakeside Avenue East, Suite 1700  
Cleveland, OH 44114 

TYCKO & ZAVAREEI LLP 
Andrea Gold, Esq. 
Katherine Aizpuru, Esq. 
1828 L Street Northwest 
Suite 1000 
Washington, DC 20036 

 
MINNILLO LAW GROUP CO., LPA 
Robb S. Stokar, Esq.  
2712 Observatory Avenue 
Cincinnati, OH 45208 
 
 

 

  
36.  

37.  

38. District Court for the Southern District of Ohio. 

39. 

as of the date that the Net Settlement Fund is distributed to Settlement Class Members pursuant to 

this Agreement. 

40. 

occurred: 

a. The Court has entered without material change the Final Approval Order and Final 

Judgment; and 
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b. The time for seeking rehearing or appellate or other review has expired, and no 

appeal or petition for rehearing or review has been timely filed; or the Settlement is affirmed on 

appeal or review without material change, no other appeal or petition for rehearing or review is 

pending, and the time period during which further petition for hearing, review, appeal, or certiorari 

could be taken has finally expired and relief from a failure to file same is not available. 

41. 

Settlement Class members for whom Fifth Third Bank has email addresses. 

42. -bearing account to be established by the 

Settlement Administrator consistent with the terms and conditions described in Section IV below 

and in to which Fifth Third Bank will deposit the Settlement Fund, as defined herein. 

43. 

Class Counsel and the amount of any Service Award to the Class Representatives.  The proposed 

Final Approval Order shall be in a form agreed upon by Class Counsel and Fifth Third Bank.  In 

the event that the Court issues separate orders addressing the foregoing matters, then Final 

Approval means the date of the last of such orders.  

44.  

fairness of the Settlement and whether to approve its terms. 

45. 

Approval, which shall be in a form agreed upon by the Parties and shall be substantially in the 

form attached as an exhibit to the Motion for Final Approval.  In the event that the Court issues 

separate orders addressing the matters constituting Final Approval, then the Final Approval Order 

includes all such Orders.  
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46. 

open as of the date that the Net Settlement Fund is distributed to Settlement Class Members 

pursuant to this Agreement. 

47. eans the form of notice that shall be posted on the Settlement 

website created by the Settlement Administrator and shall be available to Settlement Class 

members by mail on request made to the Settlement Administrator. 

48. ement Fund, minus Court-approved 

-approved Service 

Awards to the Class Representatives. 

49. -

Accounts for balance inquiries, withdrawals, deposits, or transfers undertaken at ATMs outside of 

 

50. 

Parties will ask the Court to approve in connection with the Motion for Preliminary Approval of 

the Settlement. 

51. 

Notice and consists of Postcard Notice, Email Notice and Long Form Notice which shall be 

substantially in the forms as the exhibits attached to the Motion for Preliminary Approval. 

52. -

which the Notice is first mailed, and that ends 30 days before the Final Approval Hearing.  The 

deadline for the Opt-Out Period will be specified in the Notice. 

53. 

Defendant collectively. 
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54. Carnell Smith and Lenox Magee.  

55. that shall be sent by mail to 

Settlement Class members who did not agree to receive notices by email, or for whom the 

Settlement Administrator is unable to send Email Notice using the email address provided by Fifth 

Third Bank. 

56. 

change, the proposed order preliminarily approving the Settlement. 

57. 

Preliminary Approval approving the Notice Program and authorizing Notice, which shall be 

substantially in the form of the exhibit attached to the Motion for Preliminary Approval. 

58.  XIII hereof. 

59. s specified in Section XIII 

hereof.   

60. Fifth Third Bank and each of its present, former and 

future parents, subsidiaries, divisions, affiliates, predecessors, successors, subsidiaries, assigns, 

assignees, departments, subdivisions, owners, partners, principals, trustees, creditors, 

shareholders, and the present and former officers, directors, managers, and employees (whether 

acting in such capacity or individually), agents (alleged, apparent, or actual), insurers, members, 

attorneys, advisors, consultants, accountants, representatives, partners, joint venturers, 

independent contractors, vendors, wholesalers, resellers, distributors, retailers, predecessors, 

successors and assigns of each of them and each person or entity acting or purporting to act for 

them or on their behalf. 

61. 
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of their respective heirs,  beneficiaries, successors, executors, estates, administrators, bankruptcy 

trustees, guardians, tenants in common, tenants by entireties, and assigns of each of them. 

62. 

Class Representatives, which are in addition to any payment due to Plaintiffs as Settlement Class 

Members. 

63. 

completely resolve the Action, the terms of which are as set forth in this Agreement. 

64. 

charges for administering the Settlement and all out-of-pocket and third-party costs and expenses 

of the Settlement Administrator assocated with providing notice of the Settlement to the Settlement 

Class Members, administering and distributing the Settlement Class Member Payments to the 

Settlement Class Members, or otherwise administering or carrying out the terms of the Settlement, 

including but not limited to postage and telecommunication costs, and all costs associated with 

complying with the Class Action Fairness Act.   

65. KCC Class Action Services, LLC.   

66. 

Holders of Fifth Third Bank who were assessed one or more Non-Fifth Third ATM Fees during 

the Class Period for making 

of ATMs or were assessed more than one Non-Fifth Third ATM Fee for undertaking a balance 

inquiry during the same ATM visit as a cash withdrawal or other funds transfer. Excluded from 

the Settlement Class is Fifth Third Bank, its parents, subsidiaries, affiliates, current officers and 

directors; all customers who make a timely election to be excluded; and all judges assigned to this 

litigation and their immediate family members. 
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67. 

Holder included in the Settlement Class who does not opt-out of the Settlement. 

68. 

the Net Settlement Fund to the Settlement Class Members pursuant to the allocation terms of the 

Settlement.  The Settlement Class Member Payment will be made to each unique Account assessed 

one or more Non-Fifth Third ATM Fees for a balance inquiry undertaken at an ATM outside of 

Fifth Th

Settlement Class Member Payment irrespective of how many Non-Fifth Third ATM Fees for 

balance inquiries were assessed to a particular Account.    

69. s the $5,200,000.00 common cash fund that Fifth Third 

Bank has agreed to pay in full and complete Settlement of this Action.  The Settlement Fund must 

be funded into the Escrow Account by Fifth Third Bank within 7 days of the entry of the 

Preliminary Approval Order. The Settlement Fund will be used to pay Settlement Class Member 

Class Representatives ordered by the Court, all Settlement Administration Costs  including all 

costs to comply with the Class Action Fairness Act, and any cy pres payment required under this 

Agreement. In no event shall Fifth Third Bank be responsible for any payments, costs, fees or 

obligations other than payment of the Settlement Fund.   

70.  

as a means for Settlement Class members to obtain notice of and information about the Settlement, 

through and including hyperlinked access to this Agreement, the Long Form Notice, the 

Preliminary Approval Order approving this Settlement, and such other documents as the Parties 

agree to post or that the Court orders posted on the website.  These documents shall remain on the 
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Settlement Website at least until Final Approval.  The URL of the Settlement Website shall be 

www.fifththirdoutofnetworkbalanceinquiryfeelitigation.com, or such other URL as Class Counsel 

and Fifth Third Bank agree upon in writing.    

III. Certification of the Settlement Class 

71. For Settlement purposes only, Plaintiffs and Fifth Third Bank agree to ask the Court 

to certify the Settlement Class under the Federal Rules of Civil Procedure. 

IV. Settlement Consideration and the Escrow Account 

72. Subject to approval by the Court, under the Settlement, the total consideration to be 

provided by Fifth Third Bank shall be $5,200,000.00, inclusive of the amount paid to Settlement 

Awards to the Class Representatives, all Settlement Administration Costs, and any cy pres 

payment.  In no event shall Fifth Third Bank be responsible for any payment, fees, or costs other 

than the Settlement Fund of $5,200,000.   

73. All funds held by the Settlement Administrator shall be deemed and considered to 

be in custodia legis of the Court, and shall remain subject to the jurisdiction of the Court, until 

distributed pursuant to this Agreement.   

74. 

ing of United States Treasury Reg. § 1.468B-l at all times since 

creation of the Escrow Account.  All taxes (including any estimated taxes, and any interest or 

penalties relating to them) arising with respect to the income earned by the Escrow Account or 

otherwise, including any taxes or tax detriments that may be imposed upon Fifth Third Bank, Fifth 

Escrow Account for any period during which the Escrow Account does n
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Counsel and Plaintiffs and Class Counsel shall have no liability or responsibility for any of the 

Taxes and make no representations as to the taxiblity of any portions of the Settlement Member 

Payments to any Settlement Class Member, including Plaintiffs.  The Escrow Account shall 

indemnify and hold 

Counsel harmless for all Taxes (including, without limitation, Taxes payable by reason of any such 

indemnification).  The Settlement Administrator shall prepare, send, file, and furnish all tax 

information reporting forms required for payments made from the Settlement Fund as required by 

the Internal Revenue Service pursuant to the Internal Revenue Code and related Treasury 

Regulations, including Form 1099s.  The Parties agree to cooperate with the Settlement 

Administrator, each other, and their tax attorneys and accountants to the extent reasonably 

necessary to carry out the provisions of this paragraph.  All interest on the funds in the Settlement 

Fund shall accrue to the benefit of the Settlement Class. Any interest shall not be subject to 

withholding and shall, if required, be reported appropriately to the Internal Revenue Service by 

the Settlement Administrator.  The Settlement Administrator is responsible for payment of all taxes 

on interest in the Settlement Fund.   

V. Settlement Approval 

75. Upon execution of this Agreement by all Parties, Class Counsel shall promptly 

move the Court for an Order granting Preliminary Approval of this Settlement.  The proposed 

Preliminary Approval Order that will be attached to the motion shall be in a form agreed upon by 

Class Counsel and Fifth Third Bank.  The motion for Preliminary Approval shall, among other 

things, request that the Court: (1) approve the terms of the Settlement as within the range of fair, 
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adequate and reasonable; (2) provisionally certify the Settlement Class pursuant to the Federal 

Rules of Civil Procedure for settlement purposes only; (3) approve the Notice Program set forth 

herein and approve the form and content of the notices of the Settlement; (4) approve the 

procedures set forth herein below for Settlement Class members to exclude themselves from the 

Settlement Class or to object to the Settlement; (5) stay the Action pending Final Approval of the 

Settlement; and (6) schedule a Final Approval Hearing for a time and date mutually convenient 

inquiry into the fairness of the Settlement, determine whether it was made in good faith, and 

de

and costs, and for Service Awards to the Class Representatives. 

VI. Discovery and Settlement Data 

76. Class Counsel and Fifth Third Bank already have engaged in discovery related to 

liability and damages. Within ten business days of Preliminary Approval, Fifth Third Bank shall 

provide the Settlement Administrator with the following information, which will be kept strictly 

confidential between the Settlement Administrator and Fifth Third Bank, for each Account held 

by a Settlement Class Member: (i) name of Account Holder(s); (ii) last known email address if 

available; (iii) last known mailing address; and (iv) account number, or a unique indentifer that 

can be used to identify each separate Account held by a Settlement Class Member.  The Settlement 

Administrator shall use the data provided by Fifth Third Bank to make the calculations required 

by the Settlement.  The Settlement Administrator shall use this information solely for the purpose 

of administering the Settlement.  Fifth Third Bank will bear the expense of extracting and 

analyzing the necessary data.   
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VII. Settlement Administrator 

77. Class Counsel, in consultation with Fifth Third Bank, has selected the Settlement 

Administrator. The Settlement Administrator shall administer various aspects of the Settlement as 

described in the paragraph immediately following and perform such other functions as are 

specified for the Settlement Administrator elsewhere in this Agreement, including, but not limited 

to, providing Notice to Settlement Class members, complying with the notice requirements of the 

Class Action Fairness Act, and distributing the Settlement Fund as provided herein.  

78. The duties of the Settlement Administrator, in addition to other responsibilities 

that are described in the preceding paragraph and elsewhere in this Agreement, are as follows: 

a. Use the name, email, and postal address information for Settlement Class members 

provided by Fifth Third Bank in connection with the Notice Program approved by the Court, for 

the purpose of mailing the Postcard Notice and sending the Email Notice, and later mailing 

distribution checks to Former Account Holder Settlement Class Members, and to Current Account 

Holder Settlement Class Members where it is not feasible for Fifth Third Bank to make the 

 

b. Establish and maintain a Post Office box for the receipt of exclusion requests and 

objections; 

c. Establish and maintain the Settlement Website; 

d. Establish and maintain an automated toll-free telephone line for Settlement Class 

members to call with Settlement-related inquiries, and answer the frequently asked questions of 

Settlement Class members who call with or otherwise communicate such inquiries; 

e. Respond to any mailed Settlement Class member inquiries; 

f. Process all requests for exclusion from the Settlement Class; 
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g. Provide weekly reports to Class Counsel and Fifth Third Bank that summarize the 

number of requests for exclusion and/or objections received that week, the total number of 

exclusion requests and/or objections received to date, and other pertinent information; 

h. In advance of the Final Approval Hearing, prepare an affidavit or declaration to 

submit to the Court confirming that the Notice Program was completed, that the Class Action 

Fairness Notice requirements have been met, describing how the Notice Program was completed, 

providing the names of each Settlement Class member who timely and properly opted-out from 

the Settlement Class, as well as those Settlement Class Members that timely filed objections, and 

other information as may be necessary to allow the Parties to seek and obtain Final Approval; 

i. Provide to Fifth Third Bank the amount of the Net Settlement Fund required to 

make Settlement Class Member Payments to Current Account Holders by a credit to those 

 

j. Perform all tax-related services for the Escrow Account as provided in the 

Agreement;  

k. Pay invoices, expenses and costs upon approval by Class Counsel and Fifth Third 

Bank, as provided in this Agreement;  

l. Provide notice of this Settlement as required under the Class Action Fairness Act, 

28 U.S.C. § 1715; and 

m. Any other Settlement-administration-related function at the instruction of Class 

Counsel and Fifth Third Bank, including, but not limited to, verifying that the Settlement Fund has 

been distributed. 

VIII. Notice to Settlement Class Members 

79. Within 30 days after Preliminary Approval through the time directed by the Court, 
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at the direction of Class C

shall implement the Notice Program provided herein, using the forms of Notice approved by the 

Court in the Preliminary Approval Order.  The Notice shall include, among other information: a 

description of the material terms of the Settlement; a date by which Settlement Class members 

-

Class Members may object to the Settlement; the date on which the Final Approval Hearing is 

scheduled to occur; and the address of the Settlement Website at which Settlement Class members 

may access this Agreement and other related documents and information.  Class Counsel and Fifth 

Third Bank shall insert the correct dates and deadlines in the Notice before the Notice Program 

commences, based upon those dates and deadlines set by the Court in the Preliminary Approval 

Order.  Notices and publications provided under or as part of the Notice Program shall not bear or 

include the Fifth Third Bank logo or trademarks or the return address of Fifth Third Bank, or 

otherwise be styled to appear to originate from Fifth Third Bank.    

80. The Notice also shall include a procedure for Settlement Class members to opt-out 

of the Settlement Class.  A Settlement Class member may opt-out of the Settlement Class at any 

time during the Opt-Out Period, provided the opt-out notice is postmarked no later than the last 

day of the Opt-Out Period.  Any Settlement Class member who does not timely and validly request 

to opt-out shall be bound by the terms of this Agreement. 

81. The Notice also shall include a procedure for Settlement Class Members to object 

 Service 

Awards to the Class Representatives

fees and costs, and/or to the Service Award must be mailed to the Clerk of the Court, Class 

nt Administrator.  For an objection to be 
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considered by the Court, the objection must be submitted no later than the last day of the Opt-Out 

Period, as specified in the Notice.  If submitted by mail, an objection shall be deemed to have been 

submitted when posted if received with a postmark date indicated on the envelope if mailed first-

class postage prepaid and addressed in accordance with the instructions.  If submitted by private 

courier (e.g., Federal Express), an objection shall be deemed to have been submitted on the 

shipping date reflected on the shipping label. 

82. For an objection to be considered by the Court, the objection must also set forth: 

a. the name of the Action; 

b.  

c. all grounds for the objection, accompanied by any legal support for the objection 

 

d. the number of times the objector has objected to a class action settlement within the 

five years preceding the date that the objector files the objection, the caption of each case in which 

the objector has made such objection, and a copy of any orders related to or ruling upon the 

 

e. the identity of all counsel who represent the objector, including any former or 

current counsel who may be entitled to compensation for any reason related to the objection to the 

Settlement or fee application; 

f. 

prior objections that were issued by the trial and appellate courts in each listed case in which the 

preceding 5 years; 

g. any and all agreements that relate to the objection or the process of objecting
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whether written or oral  

h. the identity of all counsel (if any) representing the objector who will appear at the 

Final Approval Hearing; 

i. a list of all persons who will be called to testify at the Final Approval Hearing in 

support of the objection; 

j. a statement confirming whether the objector intends to personally appear and/or 

testify at the Final Approval Hearing; and 

k.   

Class Counsel and/or Fifth Third Bank may conduct limited discovery on any objector consistent 

with the Federal Rules of Civil Procedure. The notices shall state that objectors may speak at the 

Final Approval Hearing if present regardless of whether they submitted a written objection. 

83. Notice shall be provided to Settlement Class members in three different ways:  

Email Notice to Account Holders for whom Fifth Third Bank has provided email addresses; 

Postcard Notice sent by U.S. mail to Account Holders for whom Fifth Third Bank does not have 

valid email addresses or for whom Email Notice bounces back as undeliverable; and Long Form 

Notice, which will be written in both English and Spanish, and shall be available on the Settlement 

Not all Settlement Class members will receive all forms of Notice, as detailed herein.  

84. As detailed above in Section VI, Fifth Third Bank will provide the Settlement 

Administrator with the Settlement Class membership list.  Once the Settlement Administrator has 

the Settlement Class membership list, the Settlement Administrator shall run the physical 

addresses through the National Change of Address Database and shall mail the  Postcard Notice 

to Settlement Class Members receiving that form of Notice.  For jointly held Accounts, the 
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Postcard Notice will be addressed to all Account Holders and mailed to the primary Account 

Holder listed on an Account. The Settlement Administrator shall also send out Email Notice to all 

Settlement Class members receiving Notice by that method.  The Settlement Administrator shall 

hat is 

calculated to avoid being caught and excluded by spam filters or other devices intended to block 

mass email. For jointly held accounts, Email Notice will be addressed to all Account Holders and 

sent to the primary Account Holder listed on the account. 

85. The Settlement Administrator shall perform reasonable address traces for all 

Postcard Notices that are returned as undeliverable.  

to run addresses of returned postcards through the Lexis/Nexis database that can be utilized for 

such purpose.  No later than 60 days before the Final Approval Hearing, the Settlement 

Administrator shall complete the re-mailing of Postcard Notice to those Settlement Class members 

whose new addresses were identified as of that time thr -mailing 

The Settlement Administrator shall also send Postcard Notice to all Settlement Class 

members whose emails were returned as undeliverable and complete such Notice pursuant to the 

deadlines described herein as they relate to the Notice Re-mailing Process.  

86. The Notice Program shall be completed no later than 60 days before the Final 

Approval Hearing.   

87. Within the provisions set forth in this Section VIII, further specific details of the 

Notice Program shall be subject to the agreement of Class Counsel and Fifth Third Bank. 

IX. Final Approval Order and Judgment 

88. 

request to the Court for a scheduled date on which the Final Approval Hearing will occur.  
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Plaintiffs shall file their Motion for Final Approval of the Settlement (after review by Counsel for 

Class Representatives, no later than 45 days before the Final Approval Hearing.  At the Final 

Awards for the Class Representatives

at the Final Approval Hearing from any Settlement Class Members (or their counsel) who object 

 and costs, or the Service 

Awards, provided the objector(s) submitted timely objections that meet all of the requirements 

listed in the Agreement. 

89. At or following the Final Approval Hearing, the Court will determine whether to 

enter the Final Approval Order granting Final Approval of the Settlement and entering final 

judgment thereon

and the Service Awards.  The proposed Final Approval Order shall be in a form agreed upon by 

Class Counsel and Fifth Third Bank.  Such proposed Final Approval Order shall, among other 

things: 

a. Determine that the Settlement is fair, adequate, and reasonable; 

b. Finally certify the Settlement Class for settlement purposes only; 

c. Determine that the Notice provided satisfies due process requirements; 

d. Enter judgment dismissing the Action with prejudice; 

e. Bar and enjoin all Releasing Parties from asserting any of the Released Claims 

hereof, bar and enjoin all Releasing Parties from pursuing any Released Claims against Fifth Third 

Bank or any of the Released Parties, including during any appeal from the Final Approval Order, 
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f. Release Fifth Third Bank and the Released Parties from the Released Claims; and 

g. 

Agreement, including Fifth Third Bank, all Settlement Class Members, and all objectors, to 

administer, supervise, construe, and enforce this Agreement in accordance with its terms. 

X. Distribution of Settlement Fund 

90. Payments shall be made from the Settlement Fund as follows: 

a. 

costs, as determined and approved by the Court, shall be paid solely from the Settlement Fund 

within 5 days after entry of the Final Approval Order. Class Counsel shall apply for an award of 

of up to 33.33% of the Settlement Fund, plus reimbursement of reasonable litigation 

costs, to be approved by the Court.  The fees and expense award shall constitute full satisfaction 

of any obligation on the part of Fifth Third Bank to pay any person, attorney, or law firm for costs, 

Settlement Class in this Action.  Fifth Third Bank shall have no responsibity for any allocation and 

no liablity whatsoever to any person or entity claiming any share of the funds to be distributed.   

fees shall not prevent the Settlement from becoming effective, nor shall it be a grounds for 

termination of the Settlement.  

b. Service Award. Subject to Court approval, the Class Representatives shall each be 

entitled to receive a Service Award of up to $5,000.00 for their roles as Class Representatives. The 

Service Awards shall be paid no later than 10 days after the Effective Date.  The Parties agree that 
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prevent the Settlement from becoming effective, nor shall it be a ground for termination of the 

Settlement. 

c. 

and costs, including all costs associated with complying with the Class Action Fairness Act,  shall 

be paid solely out of the Settlement Fund and shall be paid within 10 days after invoicing to and 

approval by the Parties.  In the event the Final Approval Order is not entered or this Agreement is 

terminated pursuant to the termination provisions below, Fifth Third Bank agrees to cover any 

costs incurred and fees charged by the Settlement Administrator prior to the denial of Final 

Approval or the termination of this Agreement.    

d. Settlement Class Member Payments. Settlement Class Member Payments from the 

Net Settlement Fund shall be made no later than 45 days after the Effective Date, as follows: 

i. Within ten days of Final Approval, the Settlement Administrator shall provide to 

Fifth Third Bank the amount determined to be due to each Account and a list of the 

Settlement Class Members who are entitled to receive Settlement Class Member 

Payments, along with the unique identifier associated with those Settlement Class 

shall be considered conclusive as to which Settlement Class Members are entitled to 

receive a Settlement Class Member Payment.     

ii. For those Settlement Class Members who are Current Account Holders at the time 

of the distribution of the Settlement Fund, a credit in the amount of the Settlement 

Class Member Payment each unique Account is entitled to receive shall be applied 

to each unique Account. The credits shall be made by Fifth Third Bank. Within 3 

business days of making the credits and confirming to Class Counsel and the 
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Settlement Administrator the Accounts who received the credits and the total 

amount of the credits, the Settlement Administrator will reimburse Fifth Third Bank 

from the Settlement Fund the amount of the credits.  

iii. For those Settlement Class Members who are Former Account Holders at the time 

of the distribution of the Net Settlement Fundor for Current Account Holders where 

direct deposit is not feasible or successful, a check in the amount of the Settlement 

Class Member Payment, in a form approved by Class Counsel and Fifth Third 

y the Settlement Administrator to the address used 

to provide the Notice, or at such other address as designated by the Settlement Class 

Member. For jointly held accounts, checks will be payable to all Account Holders, 

and will be mailed to the first/primary Account Holder listed on the Account. The 

Settlement Administrator will make reasonable efforts to locate the proper address 

for any check returned by the Postal Service as undeliverable and will re-mail it once 

to the updated address or, in the case of a jointly held account, and in the Settlement 

Settlement Class Member shall have 180 days to negotiate the check. Any checks 

uncashed after 180 days shall be distributed pursuant to Section XII.  In the event of 

any complications arising in connection with the issuance or cashing of a check, the 

Settlement Administrator shall provide written notice to Class Counsel and Fifth 

ons from Class Counsel and Fifth 

dispute using the best practices and procedures to ensure that the funds are fairly and 

properly distributed to Settlement Class Member entitled to receive them.   
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iv. As set forth in Section XII, the Parties agree that Fifth Third Bank is entitled to 

receive up to $200,000 from uncashed checks, defined herein as Residual Funds (as 

defined below), as reimbursement for a portion of the Settlement Administration 

Costs that are included in the Settlement Fund.  With the exception of up to 

$200,000.00 in reimburseable Settlement Administration Costs, in no event shall 

any portion of the Settlement Fund revert to Fifth Third Bank. 

XI. Calculation of Automatic Distributions from Net Settlement Fund 

91. The determination as to Fifth Third Bank customers and the number of Accounts 

charged a Non-Fifth Third ATM Fee for a balance inquiry during the Class Period shall be done 

by Fifth Third Bank.  The methodology provided for herein will be applied to the data as 

consistently, sensibly, and conscientiously as reasonably possible, recognizing and taking into 

consideration the nature and completeness of the data and the purpose of the computations. 

Consistent with its contractual, statutory, and regulatory obligations to maintain security and 

such additional data and information as may reasonably be needed by Class Counsel and its expert 

to confirm and/or effectuate the calculations and allocations contemplated by this Agreement.   

92. The Settlement Class Member Payment shall be the same amount for each unique 

Account assessed a Non-Fifth Third ATM Fee for a balance inquiry made at an ATM outside Fifth 

 

93. The amount of the Settlement Class Member Payment from the Net Settlement 

Fund to which Settlement Class Members are entitled (subject to the availability of data) is to be 

determined using the following methodology or such other methodology as would have an 

equivalent result: 
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a. All Accounts held by Settlement Class Members will be identified for which Fifth 

Third Bank assessed one or more Non-Fifth Third ATM Fees for balance inquiries undertaken at 

 

b. The Net Settlement Fund will then be divided by the total number of unique 

Accounts, which shall yield the amount of each Settlement Class Member Payment. For 

clarification, the Settlement Class Members for jointly held accounts will receive only one 

Settlement Class Member Payment per unique Account and each Settlement Class Member 

Payment will be the same, regardless of how many Non-Fifth Third ATM Fees were assessed 

against a unique Account for undertaking balance inquiries at ATMs outside of Fifth Third 

network of ATMs.   

94. The Parties agree the foregoing allocation formula is exclusively for purposes of 

computing, in a reasonable and efficient fashion, the amount of the Settlement Class Member 

Payment.  The fact that this allocation formula will be used is not intended (and shall not be used) 

for any other purpose or objective whatsoever. 

95. The total damages at stake in the litigation and other information relevant to the 

including the 

costs and Service Awards. 

XII. Disposition of Residual Funds 

96. If the check issued to a Settlement Class Member is not deposited or cashed within 

180 days after the check is mailed, (a) the check will be null and void; and (b) the Settlement Class 

Member will be barred from receiving a further Settlement Class Member Payment under this 

Settlement.  Within one year after the date the Settlement Administrator mails the first Settlement 
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a. First, any Residual Funds up to $200,000.00 shall be payable to Fifth Third Bank 

as reimbursement for a portion of the Settlement Administration Costs paid as part of the 

Settlement Fund.  

b. Second, in the event that, after payment of a. above, there are still Residual Funds 

in the Settlement Fund Account after all the distributions required by this Agreement, at the 

election of Class Counsel and Counsel for Fifth Third Bank and subject to the approval of the 

Court, the funds may be distributed to Settlement Class Members via a secondary distribution.  If 

the costs of preparing, transmitting and administering such subsequent payments pursuant to this 

Section are not feasible and practical to make secondary distributions economically viable or other 

specific reasons exist that would make such further distributions impossible or unfair, Class 

Counsel and Fifth Third Bank 

a cy pres 

Personal Financial Literacy (https://www.jumpstart.org/) as the cy pres recipient.     

XIII. Releases 

97. On the Effective Date, the Releasing Parties shall automatically be deemed to have 

fully and irrevocably released and forever discharged the Released Parties, of and from any and 

all liabilities, rights, 

losses and remedies, whether known or unknown, existing or potential, suspected or unsuspected, 

liquidated or unliquidated, legal, statutory, or equitable, based on contract, tort or any other theory, 

including, but not limited to, conduct which is negligent, intentional, with or without malice or a 

breach of any duty, law, or rule, that result from, arise out of, are based upon, or relate to the 
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conduct, omissions, duties or matters alleged in the Action through the date an order preliminarily 

approving the Settlement Agreement is entered by the Court specifically the practice of charging 

a Non-

of ATMs, or for charging multiple Non-Fifth Third ATM Fees when a balance inquiry is 

undertaken during the same ATM visit as a withdrawal or other funds transfer or that were or 

could have been claimed, raised, or alleged in this Action to the extent they arise from or relate to 

charging Non-

Troy Howards 

v Fifth Third Bank, Case No. 1:18-CV-00869-MRB (S.D. Ohio), are not part of the Released 

Claims.   

98. Each Settlement Class Member is barred and permanently enjoined from bringing 

on behalf of themselves, or through any person purporting to act on their behalf or purporting to 

assert a claim under or through them, any of the Released Claims against Fifth Third Bank or any 

of the Released Parties in any forum, action, or proceeding of any kind. 

99. With respect to all Released Claims, by operation of Final Approval of the 

Settlement, Plaintiffs and each of the other Settlement Class Members agree that they are expressly 

waiving and relinquishing to the fullest extent permitted by law (a) the provisions, rights and 

benefits conferred by Section 1542 of the California Civil Code, which provides: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE 
CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO 
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE 
RELEASE AND THAT, IF KNOWN BY HIM OR HER WOULD HAVE 
MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE 
DEBTOR OR RELEASED PARTY 

and (b) any law of any state or territory of the United States, federal law or principle of common 

law, or of international or foreign law, that is similar, comparable or equivalent to Section 1542 of 
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the California Civil Code. 

100. Plaintiffs or any Settlement Class Member may hereafter discover facts other than 

or different from those that he/she knows or believes to be true with respect to the subject matter 

of the claims released herein, or the law applicable to such claims may change.  Nonetheless, each 

of those individuals expressly agrees that, as of the Effective Date, he/she shall have automatically 

and irrevocably waived and fully, finally, and forever settled and released any known or unknown, 

suspected or unsuspected, asserted or unasserted, liquidated or unliquidated, contingent or non-

contingent claims with respect to all of the matters described in or subsumed by herein.  Further, 

each of those individuals agrees and acknowledges that he/she shall be bound by this Agreement, 

including by the release herein and that all of their claims in the Action shall be dismissed with 

prejudice and released, whether or not such claims are concealed or hidden; without regard to 

subsequent discovery of different or additional facts and subsequent changes in the law; and even 

if he/she never receives actual notice of the Settlement and/or never receives a distribution of funds 

or credits from the Settlement. 

101. Nothing in this Agreement shall operate or be construed to release any claims or 

rights that Fifth Third Bank has to recover any past, present or future amounts that may be owed 

by Plaintiffs or by any Settlement Class Member on his/her accounts, loans or any other debts with 

Fifth Third Bank, pursuant to the terms and conditions of such accounts, loans, or any other debts.  

Likewise, nothing in this Agreement shall operate or be construed to release any defenses or rights 

of set-off that Plaintiffs or any Settlement Class Member has, other than with respect to the 

Released Claims, in the event Fifth Third Bank and/or its assigns seeks to recover any past, present 

or future amounts that may be owed by Plaintiffs or by any Settlement Class Member on his/her 

accounts, loans or any other debts with Fifth Third Bank, pursuant to the terms and conditions of 
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such accounts, loans, or any other debts. 

XIV.  

102. 

Settlement Fund, 

Class Counsel shall be payable solely out of the Settlement Fund within five days of the Final 

prove, in whole or in part, any 

effective, nor 

shall it be grounds for termination.  

103. 

designated by Class Counsel. 

shall be made as unanimously designated in writing by Class Counsel, or, in failure of such 

designation, as determined by the Court.  After the fees, costs and expenses have been paid, Class 

fees, costs, and expenses to that firm as unanimously agreed by Class Counsel or as determined 

by the Court. Fifth Third Bank shall have no responsibility for any allocation, and no liability 

whatsoever to any person or entity claiming any share of the funds to be distributed for payment 

of attorney

specifically described herein. 

104. 

award is reduced following an appeal, each counsel and their law firms who have received any 

fees, costs and expenses of Class Counsel.  If the Effective Date does not occur, Class Counsel 
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shall immediately repay into the Settlement Fund the entirety of all attorneys’ fees, costs and 

expenses of Class Counsel.  If the attorneys’ fees or expenses award is reduced, Class Counsel 

shall immediately repay into the Settlement Fund the amount equal to the reduction ordered by the 

appellate court. Further, each counsel and their law firm consents to the jurisdiction of the Court 

for the enforcement of this provision. 

105. As stated above, Class Counsel will apply to the Court to approve a Service Award 

to the Plaintiffs in the amount of $5,000.00 each from the Settlement Fund.  The Service Awards 

shall be paid to the Class Representatives in addition to the Settlement Class Member Payment.  

Fifth Third Bank agrees not to oppose Class Counsel’s request for the Service Awards.  The Parties 

agree that the Court’s failure to approve the Service Awards, in whole or in part, shall not prevent 

the Agreement from becoming Effective, nor shall it be grounds for termination. 

106. The Parties negotiated and reached agreement regarding attorneys’ fees and costs, 

and the Service Awards, only after reaching agreement on all other material terms of this 

Settlement. Fifth Third agrees it does not have standing to object to an award of costs, attorneys’ 

fees of up to 33.33% of the Settlement Fund, and Service Awards of up to $5000 to each of the 

Class Representatives from the Settlement Fund. 

XV. Termination of Settlement 

107. This Agreement shall be subject to and is expressly conditioned on the occurrence 

of all of the following events: 

a. The Court has entered the Preliminary Approval Order, as required by Section V 

above;  

b. The Court has entered the Final Approval Order as required by Section IX, above, 

and all objections, if any, to such Order are overruled, and all appeals taken from such Order are 
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resolved in favor of approval; and 

c. The Effective Date has occurred.  

108. If all of the conditions specified in Paragraph 107 are not met, then this Agreement 

shall be cancelled and terminated 

109. In the event that the Court does not enter the Final Approval Order in materially 

the same form as what the Parties agree to and submit to the Court, Fifth Third Bank has the right 

to terminate this Agreement and the Settlement and will have no further obligations under the 

Agreement.  Fifth Third Bank shall also have the option to terminate this Agreement if 1% or more 

of the total Settlement Class members opt-out. Fifth Third Bank shall notify Class Counsel and the 

Court of its intent to terminate this Agreement pursuant to this Section XV within 10 business days 

after the Court fails to enter the Final Approval Order in materially the same form as to what the 

Parties agreed or the end of the Opt-Out Period, or the option to terminate shall be considered 

waived. 

110. In the event this Agreement is terminated or fails to become effective, then the 

Parties shall be restored to their respective positions in this case as they existed as of the date of 

the execution of this Agreement.  In such event, the terms and provisions of this Agreement shall 

have no further force and effect with respect to the Parties and shall not be used in this case or in 

any other action or proceeding for any other purpose, and any order entered by this Court in 

accordance with the terms of this Agreement shall be treated as vacated, nunc pro tunc.   

XVI.    Effect of a Termination 

111. The grounds upon which this Agreement may be terminated are set forth herein 

above.  In the event of a termination, this Agreement shall be considered null and void; all of 

under the Settlement shall cease 
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to be of any force and effect; any amounts in the Escrow Account shall be returned to Fifth Third 

Bank; and the Parties shall return to the status quo ante in the Action as if the Parties had not 

entered into this Agreement

respective pre-Settlement rights, claims, and defenses will be retained and preserved. 

112. Certification of the Settlement Class for settlement purposes shall have no bearing 

in deciding whether the claims asserted in the Action are or were appropriate for class treatment 

in the absence of settlement.  If this Agreement terminates or is nullified, the provisional class 

certification shall be vacated by its terms, and the Action shall revert to the status that existed 

before execution of this Settlement Agreement. Thereafter, Plaintiffs shall be free to pursue any 

claims available to them, and Fifth Third Bank shall be free to assert any defenses available to it, 

including but not limited to, denying the suitability of this case for class treatment.  Nothing in this 

Agreement shall be argued or deemed to estop any Party from the assertion of such claims and 

defenses. 

113. In the event the Settlement is terminated in accordance with the provisions of this 

Agreement, any discussions, offers, or negotiations associated with this Settlement shall not be 

discoverable or offered into evidence or used in the Action or any other action or proceeding for 

any purpose. In such event, all Parties to the Action shall stand in the same position as if this 

Agreement had not been negotiated, made, or filed with the Court. 

XVII. No Admission of Liability 

114. Fifth Third Bank continues to dispute its liability for the claims alleged in the 

Action, and maintains that its Non-Fifth Third ATM Fee assessment practices and representations 

concerning those practices complied, at all times, with applicable laws and regulations and the 

terms of the Account agreements with its customers.  Fifth Third Bank does not admit any liability 
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or wrongdoing of any kind, by this Agreement or otherwise.  Fifth Third Bank has agreed to enter 

into this Agreement to avoid the further expense, inconvenience, and distraction of burdensome 

and protracted litigation, and to be completely free of any further claims that were asserted or could 

possibly have been asserted in the Action. 

115. Class Counsel believe that the claims asserted in the Action have merit, and they 

have examined and considered the benefits to be obtained under the proposed Settlement set forth 

in this Agreement, the risks associated with the continued prosecution of this complex, costly and 

time-consuming litigation, and the likelihood of success on the merits of the Action.  Class Counsel 

fully investigated the facts and law relevant to the merits of the claims, conducted significant 

discovery, and conducted independent investigation of the challenged practices.  Class Counsel 

concluded that the proposed Settlement set forth in this Agreement is fair, adequate, reasonable, 

and in the best interests of the Settlement Class members. 

116. The Parties understand and acknowledge that this Agreement constitutes a 

compromise and settlement of disputed claims.  No action taken by the Parties either previously 

or in connection with the negotiations or proceedings connected with this Agreement shall be 

deemed or construed to be an admission of the truth or falsity of any claims or defenses heretofore 

made, or an acknowledgment or admission by any party of any fault, liability, or wrongdoing of 

any kind whatsoever. 

117. Neither the Settlement, nor any act performed or document executed pursuant to or 

in furtherance of the Settlement: (a) is or may be deemed to be, or may be used as, an admission 

of, or evidence of, the validity of any claim made by the Plaintiffs or Settlement Class members, 

or of any wrongdoing or liability of the Released Parties; or (b) is or may be deemed to be, or may 

be used as, an admission of, or evidence of, any fault or omission of any of the Released Parties, 
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in the Action or in any proceeding in any court, administrative agency, or other tribunal. 

118. In addition to any other defenses Fifth Third Bank may have at law, in equity, or 

otherwise, to the extent permitted by law, this Agreement may be pleaded as a full and complete 

defense to, and may be used as the basis for an injunction against, any action, suit or other 

proceeding that may be instituted, prosecuted or attempted in breach of this Agreement or the 

Releases contained herein. 

XIX. Miscellaneous Provisions 

119. Gender and Plurals.  As used in this Agreement, the masculine, feminine or neuter 

gender, and the singular or plural number, shall each be deemed to include the others whenever 

the context so indicates. 

120. Binding Effect.  This Agreement shall be binding upon, and inure to the benefit of, 

the successors and assigns of the Releasing Parties and the Released Parties. 

121. No Press Releases.  Neither Party shall issue any press release or shall otherwise 

initiate press coverage of the Settlement.  If contacted, a Party may respond generally by saying 

that they are happy the Settlement was reached and that it is a fair and reasonable result.   

122. Cooperation of Parties.  The Parties to this Agreement agree to cooperate in good 

faith to prepare and execute all documents, to seek Court approval, uphold Court approval, and do 

all things reasonably necessary to complete and effectuate the Settlement described in this 

Agreement.  

123. Obligation To Meet And Confer.  Before filing any motion in the Court raising a 

dispute arising out of or related to this Agreement, the Parties shall consult with each other and 

certify to the Court that they have consulted. 

124. Integration.  This Agreement constitutes a single, integrated written contract 

expressing the entire agreement of the Parties relative to the subject matter hereof.  No covenants, 
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agreements, representations, or warranties of any kind whatsoever have been made by any Party 

hereto, except as provided for herein. 

125. No Conflict Intended.  Any inconsistency between the headings used in this 

Agreement and the text of the paragraphs of this Agreement shall be resolved in favor of the text. 

126. Governing Law.  Except as otherwise provided herein, the Agreement shall be 

construed in accordance with, and be governed by, the laws of the State of Ohio, without regard 

to the principles thereof regarding choice of law. 

127. Counterparts.  This Agreement may be executed in any number of counterparts, 

each of which shall be deemed an original, but all of which together shall constitute one and the 

same instrument, even though all Parties do not sign the same counterparts.  Original signatures 

are not required.  Any signature or electronic signature submitted by facsimile or through email of 

an Adobe PDF shall be deemed an original. 

128. Jurisdiction.  The Court shall retain jurisdiction over the implementation, 

enforcement, and performance of this Agreement, and shall have exclusive jurisdiction over any 

suit, action, proceeding or dispute arising out of or relating to this Agreement that cannot be 

resolved by negotiation and agreement by counsel for the Parties.  The Court shall retain 

jurisdiction with respect to the administration, consummation, and enforcement of the Agreement.  

The Court shall also retain jurisdiction over all questions and/or disputes related to the Notice 

Program and the Settlement Administrator.  As part of the agreement to render services in 

connection with this Settlement, the Settlement Administrator shall consent to the jurisdiction of 

the Court for this purpose. The Court shall retain jurisdiction ove

injunction barring and enjoining all Releasing Parties from asserting any of the Released Claims 

and from pursuing any Released Claims against Fifth Third Bank or any of the Released Parties at 
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any time, including during any appeal from the Final Approval Order. 

129. Notices.  All notices to Class Counsel provided for herein, shall be sent by email 

with a hard copy sent by overnight mail to: 

KOPELOWITZ OSTROW P.A. 
Jeff Ostrow 
1 West Las Olas Blvd., Suite 500 
Fort Lauderdale, Florida 33301 
Email: ostrow@kolawyers.com 
Class Counsel 
 
TYCKO & ZAVAREEI LLP 
Andrea Gold, Esq. 
1828 L Street Northwest 
Suite 1000 
Washington, DC 20036 
Email: agold@tzlegal.com 
Class Counsel 
 
KALIEL PLLC 
Jeffrey Kaliel, Esq. 
1875 Connecticut Avenue Northwest 
10th Floor 
Washington, DC 20009 
Email: jkaliel@kalielpllc.com 
Class Counsel 
 
MINNILLO LAW GROUP CO., LPA  
Robb S. Stokar, Esq.  
2712 Observatory Avenue 
Cincinnati, Ohio 45208 
Email: rss@mlg-lpa.com 
Class Counsel 
 
BAKER & HOSTETLER LLP 
Julie Singer Brady, Esq. 
SunTrust Center, Suite 2300  
200 South Orange Avenue Orlando, FL 32801-3432 
Email: jsingerbrady@bakerlaw.com 
 
BAKER & HOSTETLER LLP 
Ted T. Martin 
Carrie Dettmer Slye  
312 Walnut Street, Suite 3200 
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Cincinnati, OH 45202-4074  
Email: tmartin@bakerlaw.com 
cdettmerslye@bakerlaw.com 
 
Counsel for Fifth Third Bank  

 
The notice recipients and addresses designated above may be changed by written notice.  Upon 

the request of any of the Parties, the Parties agree to promptly provide each other with copies of 

objections, requests for exclusion, or other filings received as a result of the Notice Program. 

130. Modification and Amendment.  This Agreement may not be amended or modified, 

except by a written instrument signed by Class Counsel and counsel for Fifth Third Bank and, if 

the Settlement has been approved preliminarily by the Court, approved by the Court. 

131. No Waiver.  The waiver by any Party of any breach of this Agreement by another 

Party shall not be deemed or construed as a waiver of any other breach, whether prior, subsequent, 

or contemporaneous, of this Agreement. 

132. Authority.  Class Counsel (for the Plaintiffs and the Settlement Class Members), 

and counsel for Fifth Third Bank (for Fifth Third Bank), represent and warrant that the persons 

signing this Agreement on their behalf have full power and authority to bind every person, 

partnership, corporation or entity included within the definitions of Plaintiffs and Fifth Third Bank 

to all terms of this Agreement.  Any person executing this Agreement in a representative capacity 

represents and warrants that he or she is fully authorized to do so and to bind the Party on whose 

behalf he or she signs this Agreement to all of the terms and provisions of this Agreement. 

133. Agreement Mutually Prepared.  Neither Fifth Third Bank nor Plaintiffs, nor any of 

them, shall be considered to be the drafter of this Agreement or any of its provisions for the purpose 

of any statute, case law, or rule of interpretation or construction that would or might cause any 

provision to be construed against the drafter of this Agreement. 
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134. Independent Investigation and Decision to Settle.  The Parties understand and 

acknowledge that they: (a) have performed an independent investigation of the allegations of fact 

and law made in connection with this Action; and (b) that even if they may hereafter discover facts 

in addition to, or different from, those that they now know or believe to be true with respect to the 

subject matter of the Action as reflected in this Agreement, that will not affect or in any respect 

limit the binding nature of this Agreement.  Fifth Third Bank has provided and is providing 

information that Plaintiffs reasonably requested to identify Settlement Class members and the 

alleged damages they incurred.  Both Parties recognize and acknowledge that they and/or their 

experts reviewed and analyzed data for a subset of the time at issue and that they and/or their 

experts used extrapolation to make certain determinations, arguments, and settlement positions.  

The Parties agree that this Settlement is reasonable and will not attempt to renegotiate or otherwise 

void or invalidate or terminate the Settlement irrespective of what any unexamined data later 

shows.  with this Action pursuant 

to the terms of this Agreement now and thus, in furtherance of their intentions, the Agreement 

shall remain in full force and effect notwithstanding the discovery of any additional facts or law, 

or changes in law, and this Agreement shall not be subject to rescission or modification by reason 

of any changes or differences in facts or law, subsequently occurring or otherwise. 

135. Assignment; Third Party Beneficiaries. This Agreement shall not inure to the 

benefit of any third party, and none of the rights, commitments, or obligations recognized under 

this Settlement Agreement may be assigned by any member of the Settlement Class without the 

express written consent of the other Parties. 

136. Communications. Any communications to the Parties relating to this Settlement 

Agreement shall be sent to all counsel signing this Agreement on behalf of the Parties. 
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137. Calculation of Time.  All time listed in this Agreement is in calendar days.  Time 

is calculated by (a) excluding the day of the event that triggers the period; (b) counting every day, 

including intermediate Saturdays, Sundays, and legal holidays; and (c) including the last day of 

the period, but if the last day is a Saturday, Sunday, or legal holiday, the period continues to run 

until the end of the next day that is not a Saturday, Sunday, or legal holiday. 

138. Receipt of Advice of Counsel.  Each Party acknowledges, agrees, and specifically 

warrants that he, she or it has fully read this Agreement and the Release contained herein, received 

independent legal advice with respect to the advisability of entering into this Agreement and the 

Releases, and the legal effects of this Agreement and the Releases, and fully understands the effect 

of this Agreement and the Release. 

Signature Page to Follow 
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Dated: _________________________ 

Dated: _________________________ 

__________________________________ 
Carnell Smith 
Plaintiff 

__________________________________ 
Lenox Magee 
Plaintiff 

Dated: _________________________ 

Dated:_________________________ 

Dated:_________________________ 

Dated: _________________________ 

Dated: _________________________ 

__________________________________ 
Jeff Ostrow, Esq. 
KOPELOWITZ OSTROW P.A. 
Class Counsel 

__________________________________ 
Andrea Gold, Esq. 
TYCKO & ZAVAREEI LLP 
Class Counsel 

__________________________________ 
Jeffrey Kaliel, Esq. 
KALIEL PLLC 
Class Counsel 

__________________________________ 
Stuart Scott, Esq. 
SPANGENBERG SHIBEY & LIBER LLP 
Class Counsel 

__________________________________ 
Robb S. Stokar, Esq.  
MINNILLO LAW GROUP CO., LPA  
Class Counsel 

Dated:  ________________________ 

Dated: ________________________ 

 FIFTH THIRD BANK 

__________________________________ 
By:  ____________________ 
ITS  _____________________ 

  __________________________________ 
 Julie Singer Brady, Esq. 
 BAKER & HOSTETLER LLP 
 Counsel for Fifth Third Bank  

Feb. 1, 2021
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Dated: _________________________ 

Dated: _________________________ 

__________________________________ 
Carnell Smith 
Plaintiff 

__________________________________ 
Lenox Magee 
Plaintiff 

Dated: _________________________ 

Dated:_________________________ 

Dated:_________________________ 

Dated: _________________________ 

Dated: _________________________ 

__________________________________ 
Jeff Ostrow, Esq. 
KOPELOWITZ OSTROW P.A. 
Class Counsel 

__________________________________ 
Andrea Gold, Esq. 
TYCKO & ZAVAREEI LLP 
Class Counsel 

__________________________________ 
Jeffrey Kaliel, Esq. 
KALIEL PLLC 
Class Counsel 

__________________________________ 
Stuart Scott, Esq. 
SPANGENBERG SHIBEY & LIBER LLP 
Class Counsel 

__________________________________ 
Robb S. Stokar, Esq.  
MINNILLO LAW GROUP CO., LPA  
Class Counsel 

Dated:  ________________________ 

Dated: ________________________ 

 FIFTH THIRD BANK 

__________________________________ 
By:  ____________________ 
ITS  _____________________ 

  __________________________________ 
 Julie Singer Brady, Esq. 
 BAKER & HOSTETLER LLP 
 Counsel for Fifth Third Bank  

ff 

_____________________
Magee

Feb. 1, 2021
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 

WESTERN DIVISION 

 
CARNELL SMITH, on behalf of himself 
and others similarly situated, 
 
   Plaintiffs, 

vs. 
 
FIFTH THIRD BANK, 
 
   Defendant. 

  

Case No.: 1:18-cv-00464 

Judge Douglas R. Cole 
Magistrate Judge Stephanie K. Bowman 

 
 

 
LENOX MAGEE, 
 
   Plaintiff, 
 
vs. 
 
FIFTH THIRD BANK, 
 
   Defendant. 
 

  

 

Case No.: 1:18-cv-00464 

 

 
JOINT DECLARATION OF CLASS COUNSEL JEFFREY KALIEL, ROBB STOKAR,  

JEFF OSTROW, ANDREA GOLD, AND STUART SCOTT IN SUPPORT  
OF MOTION FOR PRELIMINARY APPROVAL OF SETTLEMENT 

Jeffrey Kaliel, Robb Stokar, Jeff Ostrow, Andrea Gold, and Stuart Scott declare as follows: 

1. We are counsel of record for Plaintiffs and the proposed Class Counsel for the 

Settlement Class in the above-captioned matter. We submit this declaration in support of Plaintiffs’ 

Unopposed Motion for Preliminary Approval of Class Action Settlement. Unless otherwise noted, we 

have personal knowledge of the facts set forth in this declaration and could and would testify 

competently to them if called upon to do so. 

2. After several rounds of arms-length negotiation and settlement discussions between 

experienced counsel and facilitated by mediator, Michael Ungar, Esq., Plaintiffs, Class Counsel, and 

Fifth Third Bank entered into a Settlement Agreement and Release in this matter, a true and correct 
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copy of which is attached as Exhibit A to the Memorandum of Law in Support of Unopposed Motion 

for Preliminary Approval of Class Action Settlement.1 

3. The firm resume of Kopelowitz Ostrow Ferguson Weiselberg Gilbert is attached as 

Exhibit 1 to this declaration. 

4. The firm resume of Tycko & Zavareei LLP is attached as Exhibit 2 to this declaration. 

5. The firm resume of Kaliel PLLC is attached as Exhibit 3 to this declaration. 

6. The firm resume of Minnillo Law Group, Co., LPA is attached as Exhibit 4 to this 

declaration. 

7. The firm resume of Spangenberg Shibley & Liber LLP is attached as Exhibit 5 to this 

declaration. 

8. As can be seen from these resumes, Class Counsel have substantial experience in the 

litigation, certification, and settlement of class action cases, specifically in the bank fee context. Based 

on our experience, Fifth Third Bank’s counsel are also highly experienced in this type of litigation. It 

is thus our considered opinion that counsel for each side have fully evaluated the strengths, 

weaknesses, and equities of the Parties’ respective positions and believe that the proposed settlement 

fairly resolves their respective differences. 

9. Before filing suit, Class Counsel spent many hours investigating the claims of several 

potential plaintiffs against Fifth Third Bank.  Class Counsel interviewed a number of customers and 

potential plaintiffs to gather information about Fifth Third Bank’s conduct and its impact upon 

consumers.  This information was essential to Class Counsel’s ability to understand the nature of Fifth 

Third Bank’s conduct, the language of the Account Agreements at issue, and potential remedies.   

10. Class Counsel further expended significant resources researching and developing the 

legal claims at issue.  

11. Class Counsel is familiar with the claims as they have litigated similar cases. Class 

Counsel is particularly experienced in the litigation, certification, trial, and settlement of nationwide 

 
1 The capitalized terms used herein are defined in and have the same meaning as used in the Settlement 
Agreement and Release unless otherwise stated. 
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class action cases.  Class Counsel had the benefit of years of experience and familiarity with the facts, 

as well as with other cases involving similar financial institution fee claims. Class Counsel also has 

experience in understanding the damages at issue, the information critical to determine class 

membership, and the data necessary to calculate each Settlement Class member’s damages. 

12. Plaintiff Smith’s action was filed on September 10, 2018. Plaintiff Magee’s action was 

filed on October 15, 2018. On November 15, 2018, both claims were consolidated into a single Action.  

13. From the beginning, Fifth Third Bank vigorously defended the claims in the Action, 

including successfully moving to dismiss Plaintiff Smith’s international transaction fee claims and 

Plaintiff Magee’s ICFA and unjust enrichment claims. Plaintiffs prevailed at the motion to dismiss on 

their Non-Fifth Third ATM Fee claims. 

14. Parties then engaged in fact and class discovery. On June 24, 2019, Plaintiffs served 

their first set of Requests for Production and first set of Interrogatories. On August 7, 2019, the parties 

exchanged initial disclosures.  On August 23, 2019, Fifth Third responded to Plaintiffs’ first set of 

Requests for Production and first set of Interrogatories.   

15. In September, 2019, the Parties conferred at length regarding discovery. During that 

same time period, the Parties also met and conferred about settlement.  

16. Fifth Third produced substantial discovery in this Action, including but not limited to, 

account-level transactional data from which Plaintiffs’ expert estimated class-wide damages for the 

class period. 

17. The Parties appeared for numerous telephonically status conferences with Judge 

Bowman to aid the discovery process and to advise of the status of settlement negotiations during 

2019 and 2020. Class Counsel engaged a data expert to analyze Fifth Third Bank’s sample data to 

determine whether a class could be ascertained and to support the Motion for Class Certification. 

They were thus able to accurately evaluate the strengths and weaknesses of Plaintiffs’ claims and the 

value of the case.  

18. In October, 2019, the Parties agreed to a mediation before Michael Ungar, Esq.  The 

initial mediation was scheduled for November 11, 2019. The Parties submitted detailed mediation 
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statements in connection with that mediation. At the mediator’s request on November 10, 2019, 

mediation was rescheduled and occurred on December 3, 2019. In advance of the mediation, Class 

Counsel spent a significant amount of time analyzing data related to Fifth Third Bank’s assessment of 

Non-Fifth Third ATM Fees to estimate class damages. The Action did not settle that day. The Parties 

continued good faith settlement discussions for several weeks but were unable to resolve the matter.  

19. After the unsuccessful first mediation, the Parties continued to meet and confer 

regarding discovery, including but not limited to Fifth Third’s ESI and non-ESI discovery productions 

and depositions, in February, March, and April of 2020.  The Parties’ counsel participated in numerous 

meet and confer telephone conferences and exchanged several meet and confer letters and emails. 

20. In mid-March of 2020, the Parties also began discussing the possibility of a second 

mediation session with Mr. Ungar and ultimately scheduled one with him for July 23, 2020. The Parties 

also continued their meet and confer efforts regarding discovery throughout the summer of 2020. 

21. The second mediation occurred on July 23, 2020 with some of the participants 

attending in person and others virtually. Again, the Parties engaged in good faith, hard-fought 

negotiations, but the Action did not settle that day. 

22. The Parties continued to meet and confer regarding discovery over the following 

weeks, including about completing document production and depositions. Further, they continued to 

engage in settlement negotiations via telephone and email. On October 5, 2020, the Parties finally 

reached an agreement in principle to resolve the Action on a classwide basis.  

23. In summary, this Action was heavily litigated prior to negotiating the Settlement. Class 

Counsel spent significant time communicating with Plaintiffs, investigating facts, researching the law, 

preparing the Complaint, engaging in significant discovery and motion practice, working with an 

expert witness, and reviewing important documents and data. Class Counsel is experienced in both 

the litigation and settlement of class actions of this type and has conducted necessary damages 

discovery confirming the amount of potential damages available to the class. 

24. On February 1, 2021, the Parties finalized and executed the Agreement. 

25. In reaching the conclusion that a Settlement Amount that represented approximately 
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33% of the Non-Fifth Third Bank ATM Fees that were allegedly wrongly charged to Settlement Class 

members during the Class Period was a reasonable and fair amount, Class Counsel weighed a number 

of factors. First, Class Counsel considered that Fifth Third Bank contends that the Account 

Agreements are not ambiguous, and even if they were ambiguous, the extrinsic evidence resolves the 

ambiguity in its favor on the issue of whether the Relevant ATM Fees at issue in the Action are 

permitted by the Account Agreements. It was a distinct possibility that a jury could also find in Fifth 

Third Bank’s favor. Next, Class Counsel considered the possibility that this Court would deny class 

certification or at least limit class certification to Ohio residents, denying relief to hundreds of 

thousands of Fifth Third Bank Account Holders who reside in other states. Counsel also considered 

the amount of the settlement in comparison to another ATM fee settlement and other financial 

institution fee settlements around the country and found it to be in line with those settlements. Finally, 

in reaching the conclusion that a Settlement Fund of approximately one-third of the potential damages 

in this action is adequate, Class Counsel considered that Settlement Class Members are receiving real 

money, either by direct deposit or by check, as a result of this Settlement without having to take the 

step of submitting a claim or having to wait years for a trial and potential appeal.  

26. With the Court’s approval, the Settlement Administrator, KCC Class Action Services, 

LLC, a nationally recognized and experienced class action administrator, will oversee the Notice 

Program and Settlement Administration. The estimated Settlement Administration Costs will be 

$563,765.00. In addition, Fifth Third has agreed to help minimize the costs of settlement notice and 

administration by (a) performing an extensive, detailed analysis of its historical transactional data in 

order to identify Settlement Class Members; and (b) automatically crediting settlement proceeds to 

Current Account Holders via direct deposit—thus obviating the need to print and mail paper checks 

to these Settlement Class Members. 

27. The Notice Program is designed to provide the best notice practicable and is tailored 

to take advantage of the information Fifth Third Bank has available about the Settlement Class.  The 

Notice Program is reasonably calculated to apprise Settlement Class members of the material 

Settlement terms; a date by which Settlement Class members may exclude themselves from the 
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Settlement Class; a date by which Settlement Class Members may object to the Settlement; the Final 

Approval Hearing date; and the Settlement Website address where the Settlement Class may access 

the Agreement and other related documents.  The Notice Program constitutes sufficient notice to all 

persons entitled to notice.  The Notice Program satisfies all applicable requirements of law, including, 

but not limited to, Federal Rule of Civil Procedure 23 and constitutional due process.  

28. As part of the Settlement, Fifth Third Bank has agreed not to oppose Plaintiffs’ request 

for a Service Award of up to $5,000 each, which will be formally requested when Final Approval of 

the Settlement is sought. The Service Awards will compensate the Class Representatives for their time 

and effort and for the risks they assumed in prosecuting the Action. Plaintiffs were essential to Class 

Counsel’s ability to prepare and bring this case.     

29. Fifth Third Bank has also agreed not to oppose Class Counsel’s request for attorneys’ 

fees of up to 33.33% of the Settlement Fund, and to reimburse Class Counsel’s costs and expenses in 

this litigation. Class Counsel will seek no more than 33.33% of the Settlement Fund.  Class Counsel 

will formally request their attorneys’ fees when Final Approval of the Settlement is sought.  Class 

Counsel has not been paid for their extensive efforts or reimbursed for litigation costs and expenses.  

The parties did not discuss attorneys’ fees and costs or any potential Service Awards until they first 

agreed on the material terms of the Settlement, including the definition of the Settlement Class, 

Settlement Administration Costs to be paid by Fifth Third Bank, class benefits, and scope of relief..  

30. The Parties’ negotiations were principled, with each side basing their offers and 

counteroffers on an analysis of the substantial discovery exchanged as well as the transactional data 

provided by Fifth Third Bank. Fifth Third argues that their claims are unfounded, denies any potential 

liability and disputes Plaintiffs’ ability to certify a class, and up to the point of settlement was willing 

to litigate those claims vigorously. In addition, the negotiations were based on the Parties’ respective 

assessments of the strengths and weaknesses of their positions, and interpretations of the law relative 

to those positions. The Parties concluded the benefits of settlement in this case outweigh the risks and 

uncertainties of continued litigation, as well as the attendant time and expenses associated with 

contested class certification proceedings and possible interlocutory appellate review if granted, 
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completing the remaining class-wide merits discovery if a class were certified, pretrial motion practice, 

trial, and finally appellate review. 

31. The Settlement in this case is the product of arm’s-length negotiations over an 

extended time period conducted by the Parties’ experienced counsel with the assistance of a well-

respected mediator through and after two mediation sessions. Counsel are all familiar with class action 

litigation and with the legal and factual issues in this Action.  

32. Plaintiffs maintain that their claims are meritorious; that they would establish liability 

and recover substantial damages if the case proceeded to trial; and that the final judgment recovered 

in favor of Plaintiffs and a certified class or classes would be affirmed on appeal. But Plaintiffs’ ultimate 

success would require them to prevail, in whole or in part, at all of these junctures, and even then, 

might not provide the nationwide relief afforded under the Settlement Agreement. Conversely, Fifth 

Third Bank’s success at any of these junctures could or would have spelled defeat for Plaintiffs and 

the Settlement Class. Thus, continued litigation posed significant risks and numerous uncertainties, as 

well as the time, expense, and delay associated with trial and appellate proceedings. 

33. On the basis of Class Counsel’s investigation into this case and experience with and 

knowledge of the law and procedure governing the claims of Plaintiffs and the Settlement Class, it is 

Class Counsel’s belief that it is in the best interests of the Settlement Class to enter into this Settlement. 

Indeed, in light of the risks, uncertainties, and delays associated with continued litigation, the 

Settlement represents a significant achievement by providing guaranteed benefits to Settlement Class 

Members in the form of direct cash compensation. In light of the risks, the $5,200,000.00 in cash paid 

by Fifth Third Bank is fair and reasonable. 

34. With this Settlement, Plaintiffs achieved their desired goal in this litigation—i.e., 

obtaining repayment of the Relevant ATM Fees for class members. The Net Settlement Fund 

calculated by subtracting from the $5,200,000 Settlement Fund: Court-approved attorneys’ fees, costs, 

and expenses; notice and administration expenses incurred; and any Court approved Service Awards 

to Plaintiffs, will be distributed pro rata to Settlement Class Members.  These benefits are an excellent 

result for Settlement Class Members. 
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35. At trial, Plaintiffs’ best-case scenario would be full reimbursement of all Relevant ATM 

Fees under Plaintiffs’ theory of liability. According to information provided to date by Fifth Third 

Bank and other data that will be provided to Plaintiffs’ expert to ascertain all of the members of the 

Settlement Class and their respective harm from Relevant ATM Fees, the Settlement Class will include 

hundreds of thousands of current and former consumer checking Account Holders during the Class 

Period.  As noted above, we expect that the Settlement Fund will represent approximately 33% of the 

Settlement Class’s probable recoverable damages. 

36. Class Counsel are confident in the strength of Plaintiffs’ case, but are also pragmatic 

regarding the risks in continuing this Litigation, including the possibility that the Court would deny 

class certification or limit the certified class or classes, grant a motion for summary judgment or other 

dispositive motion by Fifth Third Bank, or not prevail at trial. Fifth Third Bank continues to dispute 

that the Relevant ATM Fees were improperly assessed given its proffered contract interpretation. In 

this context, the amount of the Net Settlement Fund to be distributed pro rata automatically to class 

members will be an outstanding recovery. 

37. At the time of Settlement, Plaintiffs still had to complete discovery, move for class 

certification, face a potential interlocutory appeal of class certification, engage in dispositive motion 

practice and trial, and a potential post-trial appeal. While Plaintiffs partially prevailed at the motion to 

dismiss stage, there is no certainty that the Court would grant certification, that Plaintiffs would survive 

summary judgment or win at trial. Thus, although Plaintiffs believe they have a strong case on the 

merits, there is no reason to litigate further and increase the risk of losing. Under the circumstances, 

Plaintiffs and Class Counsel appropriately determined that the Settlement reached with Fifth Third 

outweighs the gamble of continued litigation. 

38. Each of these risks could have impeded Plaintiffs’ and the Settlement Class’s 

successful prosecution of their claims at trial and in an eventual appeal. While Plaintiffs dispute Fifth 

Third Bank’s arguments, it was unclear how the arguments would be resolved at the class certification 

stage or trial. Thus, there was a substantial risk that class members could receive nothing at all. 

39. Moreover, even if Plaintiffs prevailed at trial, any recovery could be delayed by an 
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appeal. Thus, even in the best case, it could take years to get relief for class members. The Settlement 

provides valuable relief to the Settlement Class without further delay, treating all Settlement Class 

Members equally.   

40. Class Counsel has devoted substantial time and resources to this Action, and Plaintiffs 

and Class Counsel will vigorously protect the interests of the Settlement Class.   

41. The numerosity requirement of Rule 23(a) is satisfied because the Settlement Class 

consists of approximately 1,100,000 Fifth Third Bank customers, and joinder of all such persons is 

impracticable.   

42. Liability questions common to all members of the Settlement Class substantially 

outweigh any possible issues that are individual to each member of the Settlement Class. There are 

multiple questions of law and fact – centering on Fifth Third’s use of the same account agreements 

and disclosures and its alleged systematic practice of improperly assessing Non-Fifth Third ATM Fees 

– that are common to the Settlement Class, that are alleged to have injured all Settlement Class 

members in the same way, and that would generate common answers central to the viability of the 

claims were the Action to proceed to trial.  Each Settlement Class member’s relationship with Fifth 

Third Bank arises from Account Agreements that are the same or substantially similar in all relevant 

respects to other Settlement Class members’ Account Agreements.   

43. The Rule 23(b)(3) predominance requirement is readily satisfied because liability 

questions common to all members of the Settlement Class substantially outweigh any possible issues 

that are individual to each member of the Settlement Class.  Liability questions common to all 

members of the Settlement Class substantially outweigh any possible issues that are individual to each 

member of the Settlement Class. 

44. Plaintiffs are typical of absent members of the Settlement Class because they were 

subjected to the same Fifth Third Bank practices leading to the assessment of fees and suffered from 

the same injuries, and they will benefit equally from the relief provided by the Settlement.   

45. Plaintiffs’ interests are coextensive with, not antagonistic to, the interests of the 

Settlement Class because Plaintiffs and the absent Settlement Class members have the same interest 
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in the relief the Settlement affords, and the absent members of the Settlement Class have no diverging 

interests. 

46. Effective November 1, 2018, Fifth Third revised its Account disclosures to expressly 

provide that a balance inquiry is subject to a Non-Fifth Third ATM Fee if undertaken at an ATM 

outside of Fifth Third’s Network of ATMs. 

I declare under penalty of perjury that the foregoing is true of my own personal knowledge. 

Executed in Washington, D.C. this 3rd day of February, 2021. 

 
/s/ Jeffrey Kaliel_____________________ 
JEFFREY KALIEL 

I declare under penalty of perjury that the foregoing is true of my own personal knowledge. 

Executed in Cincinnati, Ohio this 3rd day of February, 2021. 

 
/s/ Robb S. Stokar___________________ 
ROBB S. STOKAR 

I declare under penalty of perjury that the foregoing is true of my own personal knowledge. 

Executed in Fort Lauderdale, Florida this 3rd day of February, 2021. 

 
/s/ Jeff Ostrow_____________________ 
JEFF OSTROW 

 

I declare under penalty of perjury that the foregoing is true of my own personal knowledge. 

Executed in Kensington, Maryland this 3rd day of February, 2021. 

 
/s/ Andrea Gold____________________ 
ANDREA GOLD 

I declare under penalty of perjury that the foregoing is true of my own personal knowledge. 

Executed in Cleveland, Ohio this 3rd day of February, 2021. 

 
/s/ Stuart Scott_____________________ 
STUART SCOTT 
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One West Las Olas Boulevard, Suite 500
Fort Lauderdale, Florida 33301

Telephone: 954.525.4100
Facsimile: 954.525.4300 
Website: www.kolawyers.com

Miami  – Fort Lauderdale  – Boca Raton
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WHO 
WE ARE

The firm has a roster of accomplished attorneys. Clients have an
opportunity to work with some of the finest lawyers in Florida and the
United States, each one committed to upholding KO’s principles of
professionalism, integrity, and personal service. Among our roster, you’ll
find attorneys whose accomplishments include: being listed among the
“Legal Elite Attorneys” and as “Florida Super Lawyers”; achieving an AV®
Preeminent™ rating by the Martindale-Hubbell peer review process; being
Board Certified in their specialty; serving as in-house counsel for major
corporations, as a city attorney handling government affairs, as a public
defender, and as a prosecutor; achieving multi-millions of dollars through
verdicts and settlements in trials, arbitrations, and alternative dispute
resolution procedures; successfully winning appeals at every level in Florida
state and federal courts; and serving government in various elected and
appointed positions.

KO has the experience and resources necessary to represent large putative
classes. The firm’s attorneys are not simply litigators, but rather,
experienced trial attorneys with the support staff and resources needed to
coordinate complex cases.

For over two decades, Kopelowitz Ostrow Ferguson Weiselberg Gilbert
(KO) has provided comprehensive, results-oriented legal representation to
individual, business, and government clients throughout Florida and the
rest of the country. KO has the experience and capacity to represent its
clients effectively and has the legal resources to address almost any legal
need. The firm’s 26-plus attorneys have practiced at several of the nation’s
largest and most prestigious firms and are skilled in almost all phases of
law, including consumer class actions, multidistrict litigation involving mass
tort actions, complex commercial litigation, and corporate transactions. In
the class action arena, the firm has experience not only representing
individual aggrieved consumers, but also defending large institutional
clients, including multiple Fortune 100 companies.

OUR 
FIRM
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Since its founding, KO has initiated and served as co-lead counsel and liaison
counsel in many high-profile class actions. Currently, the firm serves as liaison
counsel in a multidistrict class action antitrust case against four of the largest
contact lens manufacturers pending before Judge Schlesinger in the Middle
District of Florida. See In Re: Disposable Contact Lens Antitrust Litigation,
MDL 2626 as well as co-lead counsel in In re Zantac (Ranitidine) Prods. Liab. Litig.,
9:20-md-02924-RLR (S.D. Fla.).

Further, the firm has served or is currently serving as lead or co-lead counsel in
dozens of certified and/or proposed class actions against national and regional
banks involving the unlawful re-sequencing of debit and ATM transactions
resulting in manufactured overdraft fees, and other legal theories pertaining to
overdraft fees and insufficient funds (NSF) fees. The cases are pending, or were
pending, in various federal and state jurisdictions throughout the country,
including some in multidistrict litigation pending in the Southern District of
Florida and others in federal and state courts dispersed throughout the country.
KO’s substantial knowledge and experience litigating overdraft class actions and
analyzing overdraft damage data has enabled the firm to obtain about a dozen
multi-million dollar settlements (in excess of $400 million) for the classes KO
represents.

Additionally, other current cases are being litigated against automobile insurers
for failing to pay benefits owed to insureds with total loss vehicle claims; data
breaches; false advertising; defective consumer products and vehicles; antitrust
violations; and suits on behalf of students against colleges and universities
arising out of the COVID-19 pandemic.

The firm has in the past litigated certified and proposed class actions against
Blue Cross Blue Shield and United Healthcare related to their improper
reimbursements of health insurance benefits. Other insurance cases include
auto insurers failing to pay benefits owed to insureds with total loss vehicle
claims. Other class action cases include cases against Microsoft Corporation
related to its Xbox 360 gaming platform, ten of the largest oil companies in the
world in connection with the destructive propensities of ethanol and its impact
on boats, Nationwide Insurance for improper mortgage fee assessments, and
several of the nation’s largest retailers for deceptive advertising and marketing at
their retail outlets and factory stores.

CLASS 
ACTION

PLAINTIFF
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The firm also brings experience in successfully defended many class
actions on behalf of banking institutions, mortgage providers and
servicers, an aircraft maker and U.S. Dept. of Defense contractor, a
manufacturer of breast implants, and a national fitness chain.

The firm also has extensive experience in mass tort litigation, including the
handling of cases against Bausch & Lomb in connection with its Renu with
MoistureLoc product, Wyeth Pharmaceuticals related to Prempro, Bayer
Corporation related to its birth control pill YAZ, and Howmedica
Osteonics Corporation related to the Stryker Rejuvenate and AGB II hip
implants. In connection with the foregoing, some of which has been
litigated within the multidistrict arena, the firm has obtained millions in
recoveries for its clients.

CLASS 
ACTION
DEFENSE

MASS TORT
LITIGATION

OTHER AREAS
OF PRACTICE

In addition to class action and mass tort litigation, the firm has extensive
experience in the following practice areas: commercial and general civil
litigation, corporate transactions, health law, insurance law, labor and
employment law, marital and family law, real estate litigation and
transaction, government affairs, receivership, construction law, appellate
practice, estate planning, wealth preservation, healthcare provider
reimbursement and contractual disputes, white collar and criminal defense,
employment contracts, environmental, and alternative dispute resolution.

FIND US
ONLINE

To learn more about KO, or any of the firm’s other attorneys, please visit
www.kolawyers.com.
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Roberts v. Capital One, N.A., 16 Civ. 4841 (LGS) (S.D.N.Y 2020) - $17 million 

Lloyd v. Navy Federal Credit Union, 17-cv-01280-BAS-RBB (S.D. Ca. 2019) - $24.5 million

Farrell v. Bank of  America, N.A., 3:16-cv-00492-L-WVG (S.D. Ca. 2018) - $66.6 million

Bodnar v. Bank of  America, N.A., 5:14-cv-03224-EGS (E.D. Pa. 2015) - $27.5 million

Morton v. Green Bank, 11-135-IV (20th Judicial District Tenn. 2018) - $1.5 million 

Hawkins v. First Tennessee Bank, CT-004085-11 (13th Judicial District Tenn. 2017) -
$16.75 million

Payne v. Old National Bank, 82C01-1012 (Cir. Ct. Vanderburgh 2016) - $4.75 million

Swift. v. Bancorpsouth, 1:10-CV-00090 (N.D. Fla. 2016) - $24.0 million

Mello v. Susquehanna Bank, 1:09-MD-02046 (S.D. Fla. 2014) – $3.68 million

Johnson v. Community Bank, 3:11-CV-01405 (M.D. Pa. 2013) - $1.5 million 

McKinley v. Great Western Bank, 1:09-MD-02036 (S.D. Fla. 2013) - $2.2 million

Blahut v. Harris Bank, 1:09-MD-02036 (S.D. Fla. 2013) - $9.4 million

Wolfgeher Commerce Bank, 1:09-MD-02036 (S.D. Fla. 2013) - $18.3 million

Case v. Bank of  Oklahoma, 09-MD-02036 (S.D. Fla. 2012) - $19.0 million

Hawthorne v. Umpqua Bank, 3:11-CV-06700 (N.D.Ca. 2012) - $2.9 million

Simpson v. Citizens Bank, 2:12-CV-10267 (E.D. Mi. 2012) - $2.0 million

Nelson v. Rabobank, RIC 1101391 (Riverside County, Ca. 2012) - $2.4 million

Harris v. Associated Bank, 1:09-MD-02036 (S.D. Fla. 2012) - $13.0 million

LaCour v. Whitney Bank, 8:11-CV-1896 (M.D. Fla. 2012) - $6.8 million

Orallo v. Bank of  the West, 1:09-MD-202036 (S.D. Fla. 2012) - $18.0 million

Taulava v. Bank of  Hawaii, 11-1-0337-02 (1st Cir. Hawaii 2011) - $9.0 million

Trevino v. Westamerica, CIV 1003690 (Marin County, CA 2010) - $2.0 million

FINANCIAL
INSTITUTIONS

CLASS ACTION AND MASS TORT SETTLEMENTS
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FALSE
PRICING

Gattinella v. Michael Kors (USA), 14-Civ-5731 (WHP) (S.D. NY 2015) - $4.875 million

Stathakos v. Columbia Sportswear, 4:15-cv-04543-YGR (N.D. Ca. 2018) - Injunctive relief  
prohibiting deceptive pricing practices

CONSUMER
PROTECTION

Walters v. Target Corp., 3:16-cv-1678-L-MDD (S.D. Cal. 2020) – $8.2 million

Papa v. Grieco Ford Fort Lauderdale, LLC, 18-cv-21897-JEM (S.D. Fla. 2019) - $4.9 million

Bloom v. Jenny Craig, Inc., 18-cv-21820-KMM  (S.D. Fla. 2019) - $3 million

DiPuglia v. US Coachways, Inc., 1:17-cv-23006-MGC (S.D. Fla. 2018) - $2.6 million

Masson v. Tallahassee Dodge Chrysler Jeep, LLC, 1:17-cv-22967-FAM (S.D. Fla. 2018) -
$850,000

MASS
TORT

In re Zantac (Ranitidine) Prods. Liab. Litig., 9:20-md-02924-RLR (S.D. Fla.) - MDL No. 
2924 – Co-Lead Counsel 

In re: Stryker Rejuvenate and ABG II PRODUCTS LIABILITY LITIGATION, 13-MD-
2411 (17th Jud. Cir. Fla. Complex Litigation Division)

In re: National Prescription Opiate Litigation, 1:17-md-02804-DAP (N.D. Ohio) - MDL 2804

In re: Smith and Nephew BHR Hip Implant Products Liability Litigation, MDL-17-md-2775

Yasmin and YAZ Marketing, Sales Practivces and Products Liability Litigation, 3:09-md-02100-
DRH-PMF (S.D. Ill.) – MDL 2100

In re: Prempro Products Liability Litigation, MDL Docket No. 1507, No. 03-cv-1507 (E.D. 
Ark.)
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Jeff Ostrow is the Managing Partner of Kopelowitz Ostrow P.A. He established his own
law practice immediately upon graduation from law school in 1997, co-founded the current
firm in 2001, and has since grown it to nearly 50 attorneys in 3 offices throughout South
Florida. In addition to overseeing the firm’s day-to-day operations and strategic direction,
Mr. Ostrow practices full time in the areas of consumer class actions, sports and business
law. He is a Martindale-Hubbell AV® Preeminent™ rated attorney in both legal ability and
ethics.

Mr. Ostrow is an accomplished trial attorney who represents both Plaintiffs and
Defendants, successfully trying many cases to verdict involving multi-million dollar damage
claims in state and federal courts. Currently, he serves as lead counsel in nationwide and
statewide class action lawsuits against many of the world’s largest financial institutions in
connection with the unlawful assessment of fees. To date, his efforts have successfully
resulted in the recovery of over $400,000,000 for tens of millions of bank customers, as
well as monumental changes in the way banks assess fees. In addition, Mr. Ostrow has
litigated consumer class actions against some of the world’s largest clothing retailers, health
insurance carriers, technology companies, and oil conglomerates, along with serving as
class action defense counsel for some of the largest advertising and marketing agencies in
the world, banking institutions, real estate developers, and mortgage companies.

JEFF OSTROW
Managing Partner

Bar Admissions
The Florida Bar

Court Admissions
Supreme Court of  the United States 
U.S. Court of  Appeals for the Eleventh Circuit
U.S. District Court, Southern District of  Florida
U.S. District Court, Middle District of  Florida
U.S. District Court, Northern District of  Florida
U.S. District Court, Northern District of  Illinois
U.S. District Court, Eastern District of  Michigan
U.S. District Court, Western District of  Tennessee
U.S. District Court, Western District of  Wisconsin

Education
Nova Southeastern University, J.D. - 1997
University of  Florida, B.S. – 1994

Email: Ostrow@kolawyers.com
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Mr. Ostrow often serves as outside General Counsel to companies, advising them in
connection with their legal and regulatory needs. He has represented many Fortune 500®
Companies in connection with their Florida litigation. He has handled cases covered by
media outlets throughout the country and has been quoted many times on various legal
topics in almost every major news publication, including the Wall Street Journal, New York
Times, Washington Post, Miami Herald, and Sun-Sentinel. He has also appeared on CNN,
ABC, NBC, CBS, FoxNews, ESPN, and almost every other major national and
international television network in connection with his cases, which often involve industry
changing litigation or athletes in Olympic Swimming, the NFL, NBA and MLB.

In addition to the law practice, he is the President of ProPlayer Sports LLC, a full-service
sports agency and marketing firm. He represents both Olympic swimmers and select NFL
athletes and is licensed by both the NFL Players Association and the NBA Players
Association as a certified Contract Advisor. Mr. Ostrow handles all player-team
negotiations of contracts, represents his clients in legal proceedings, negotiates all
marketing engagements, and oversees public relations and crisis management. He has
extensive experience in negotiating, mediating and arbitrating a wide-range of issues on
behalf of clients with the NFL Players Association, the International Olympic Committee,
the United States Olympic Committee, USA Swimming and the United States Anti-Doping
Agency.

He is the founder and President of Class Action Lawyers of American, a member of the
Public Justice Foundation, and a lifetime member of the Million Dollar Advocates Forum.
The Million Dollar Advocates Forum is the most prestigious group of trial lawyers in the
United States. Membership is limited to attorneys who have won multi-million dollar
verdicts. Additionally, he has been named as one of the top lawyers in Florida by Super
Lawyers® for several years running, honored as one of Florida’s Legal Elite Attorneys,
recognized as a Leader in Law by the Lifestyle Media Group®, and nominated by the
South Florida Business Journal® as a finalist for its Key Partners Award. Mr. Ostrow is a
recipient of the Gator 100 award for the fastest growing University of Florida alumni-
owned law firm in the world.’

When not practicing law, Mr. Ostrow serves on the Board of Governors of Nova
Southeastern University’s Wayne Huizenga School of Business and is a Member of the
Broward County Courthouse Advisory Task Force. He is also the Managing Member of
One West LOA LLC, a commercial real estate development company. Mr. Ostrow is a
founding board member for the Jorge Nation Foundation, a 501(c)(3) non-profit
organization that partners with the Joe DiMaggio Children’s Hospital to send children
diagnosed with cancer on all-inclusive Dream Trips to destinations of their choice. He has
previously sat on the boards of a national banking institution and a national healthcare
marketing company.

Case: 1:18-cv-00464-DRC-SKB Doc #: 124-2 Filed: 02/03/21 Page: 20 of 55  PAGEID #: 1108



Robert C. “Bobby” Gilbert has over three decades of experience handling class actions,
multidistrict litigation and complex business litigation throughout the United States. He has
been appointed lead counsel, co-lead counsel, coordinating counsel or liaison counsel in
many federal and state court class actions. Bobby has served as trial counsel in class actions
and complex business litigation tried before judges, juries and arbitrators. He has also
briefed and argued numerous appeals, including two precedent-setting cases before the
Florida Supreme Court.

Bobby was appointed as Plaintiffs’ Coordinating Counsel in In re Checking Account Overdraft
Litig., MDL 2036, class action litigation brought against many of the nation’s largest banks
that challenged the banks’ internal practice of reordering debit card transactions in a
manner designed to maximize the frequency of customer overdrafts. In that role, Bobby
managed the large team of lawyers who prosecuted the class actions and served as the
plaintiffs’ liaison with the Court regarding management and administration of the
multidistrict litigation. He also led or participated in settlement negotiations with the
banks that resulted in settlements exceeding $1.1 billion, including Bank of America ($410
million), Citizens Financial ($137.5 million), JPMorgan Chase Bank ($110 million), PNC
Bank ($90 million), TD Bank ($62 million), U.S. Bank ($55 million), Union Bank ($35
million) and Capital One ($31.7 million).

Bobby has been appointed to leadership positions is numerous other class actions and
multidistrict litigation proceedings. He is currently serving as co-lead counsel in In re Zantac
(Ranitidine) Prods. Liab. Litig., 9:20-md-02924-RLR (S.D. Fla.), as well as liaison counsel in In
re Disposable Contact Lens Antitrust Litig., MDL 2626 (M.D. Fla.); liaison counsel in In re 21st
Century Oncology Customer Data Security Beach Litig., MDL 2737 (M.D. Fla.); and In re Farm-
Raised Salmon and Salmon Products Antitrust Litig., No. 19-21551 (S.D. Fla.). He previously
served as liaison counsel for indirect purchasers in In re Terazosin Hydrochloride Antitrust
Litig., MDL 1317 (S.D. Fla.), an antitrust class action that settled for over $74 million.

ROBERT C. GILBERT
Partner

Bar Admissions
The Florida Bar
District of Columbia Bar

Court Admissions
Supreme Court of the United States
U.S. Court of Appeals for the 11th Circuit
U.S. District Court, Southern District of Florida
U.S. District Court, Middle District of Florida

Education
University of Miami School of Law, J.D. - 1985
Florida International University, B.S. - 1982

Email: Gilbert@kolawyers.com
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For the past 18 years, Bobby has represented thousands of Florida homeowners in class
actions to recover full compensation under the Florida Constitution based on the Florida
Department of Agriculture’s taking and destruction of the homeowners’ private property.
As lead counsel, Bobby argued before the Florida Supreme Court to establish the
homeowners’ right to pursue their claims; served as trial counsel in non-jury liability trials
followed by jury trials that established the amount of full compensation owed to the
homeowners for their private property; and handled all appellate proceedings. Bobby’s
tireless efforts on behalf of the homeowners resulted in judgments exceeding $93 million.

Bobby previously served as an Adjunct Professor at Vanderbilt University Law School,
where he co-taught a course on complex litigation in federal courts that focused on
multidistrict litigation and class actions. He continues to frequently lecture and make
presentations on a variety of topics.

Bobby has served for many years as a trustee of the Greater Miami Jewish Federation and
previously served as chairman of the board of the Alexander Muss High School in Israel,
and as a trustee of The Miami Foundation.
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JONATHAN M. STREISFELD
Partner

Bar Admissions
The Florida Bar

Court Admissions
Supreme Court of the United States
U.S. Court of Appeals for the First, Fourth, Fifth Ninth, and
Eleventh Circuits
U.S. District Court, Southern District of Florida
U.S. District Court, Middle District of Florida
U.S. District Court, Northern District of Florida
U.S. District Court, Northern District of Illinois
U.S. District Court, Western District of Michigan
U.S. District Court, Western District of New York
U.S. District Court, Western District of Tennessee

Education
Nova Southeastern University, J.D. - 1997
Syracuse University, B.S. - 1994

Email: streisfeld@kolawyers.com

Jonathan M. Streisfeld joined KO as a partner in 2008. Mr. Streisfeld concentrates his practice in
the areas of consumer class actions, business litigation, and appeals nationwide. He is a Martindale-
Hubbell AV® Preeminent™ rated attorney in both legal ability and ethics.

Mr. Streisfeld has vast and successful experience in class action litigation, serving as class counsel in
nationwide and statewide consumer class action lawsuits against the nation’s largest financial
institutions in connection with the unlawful assessment of fees. To date, his efforts have
successfully resulted in the recovery of over $400,000,000 for millions of bank and credit union
customers, as well as profound changes in the way banks assess fees. Additionally, he has and
continues to serve as lead and class counsel for consumers in many class actions involving false
advertising and pricing, defective products, and data breach. In addition, Mr. Streisfeld has litigated
class actions against some of the largest health and automobile insurance carriers and oil
conglomerates, and defended class and collective actions in other contexts.

Mr. Streisfeld has represented a variety of businesses and individuals in a broad range of business
litigation matters, including contract, fraud, breach of fiduciary duty, intellectual property, real
estate, shareholder disputes, wage and hour, and deceptive trade practices claims. He also assists
business owners and individuals with documenting contractual relationships. Mr. Streisfeld also
provides legal representation in bid protest proceedings.

Mr. Streisfeld oversees the firm’s appellate and litigation support practice, representing clients in
the appeal of final and non-final orders, as well as writs of certiorari, mandamus, and prohibition.
His appellate practice includes civil and marital and family law matters.

Previously, Mr. Streisfeld served as outside assistant city attorney for the City of Plantation and
Village of Wellington in a broad range of litigation matters. As a member of The Florida Bar, Mr.
Streisfeld served for many years on the Executive Council of the Appellate Practice Section and is a
past Chair of the Section’s Communications Committee. Mr. Streisfeld currently serves as a
member of the Board of Temple Kol Ami Emanu-El.
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JOSH LEVINE
Partner
Bar Admissions
The Florida Bar

Court Admissions
U.S. Court of Appeals for the Fifth Circuit
U.S. Court of Appeals for the Sixth Circuit
U.S. Court of Appeals for the Eleventh Circuit
U.S. District Court, Southern District of Florida
U.S. District Court, Middle District of Florida
U.S. District Court, Northern District of Illinois

Education
University of Miami School of Law, J.D. - 2011
University of Central Florida, B.A. - 2006
Email: levine@kolawyers.com

Josh Levine is a litigation attorney, and his practice takes him all over the State of Florida
and the United States. Mr. Levine focuses on civil litigation and appellate practice, primarily
in the areas of class actions and commercial litigation.

Mr. Levine has handled over 175 appeals in all five of Florida’s District Courts of Appeal
and the Florida Supreme Court, as well as multiple federal appellate courts. Mr. Levine has
represented both businesses and individuals in litigation matters, including contractual
claims, fraud, breach of fiduciary duty, negligence, professional liability, enforcement of
non-compete agreements, trade secret infringement, real estate and title claims, other
business torts, insurance coverage disputes, as well as consumer protection statutes.

Mr. Levine is a member of the Florida Bar Appellate Court Rules Committee, currently
serving as the vice-chair of the Civil Practice Subcommittee and is an active member of
the Appellate Practice Section of the Florida Bar and the Broward County Bar Association.
Mr. Levine recently completed a four-year term as a member of the Board of Directors of
the Broward County Bar Association Young Lawyers Section.

Mr. Levine received a Juris Doctor degree, Magna Cum Laude, from the University of
Miami School of Law. While attending law school, he served as an Articles and Comments
Editor on the University of Miami Inter-American Law Review and was on the Dean’s
List, and a Merit Scholarship recipient. Mr. Levine also was awarded the Dean’s Certificate
of Achievement in Legal Research and Writing, Trusts & Estates, & Professional
Responsibility classes.

Before joining KO, Mr. Levine worked at an Am Law 100 firm where he also focused on
civil litigation and appellate practice, primarily representing banks, lenders, and loan
servicers in consumer finance related litigation matters.
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Partner

Bar Admissions
The Florida Bar

Court Admissions
U.S. District Court, Southern District of  Florida
U.S. District Court, Middle District of  Florida

Education

University of  Virginia, J.D. - 2012
Emory University, B.A. - 2008

Email: tropin@kolawyers.com

Daniel Tropin is a litigator who specializes in complex commercial cases and class action
litigation. Mr. Tropin joined the law firm as a partner in 2018, and has a wealth of
experience across the spectrum of litigation, including class actions, derivative actions,
trade secrets, arbitrations, and product liability cases.

Mr. Tropin graduated from the University of Virginia law school in 2012, and prior to
joining this firm, was an associate at a major Miami law firm and helped launch a new law
firm in Wynwood. He received the Daily Business Review’s Most Effective Lawyers,
Corporate Securities award in 2014. His previous representative matters include:

• Represented a major homebuilder in an action against a former business partner, who
had engaged in a fraud and defamation scheme to extort money from the client.
Following a jury trial, the homebuilder was awarded $1.02 billion in damages. The award
was affirmed on appeal.

• Represented the former president and CEO of a cruise line in a lawsuit against a major
international venture capital conglomerate, travel and entertainment company, based on
allegations of misappropriation of trade secrets, breach of a non-disclosure agreement,
and breach of a partnership agreement.

• Represented the CEO of a rapid finance company in an action seeking injunctive relief
to protect his interest in the company.

• Represented a medical supply distribution company an action that involved allegations
of misappropriation and breach of a non-circumvention agreement.

• Represented a mobile phone manufacturer and distributor in a multi-million-dollar
dispute regarding membership interests in a Limited Liability Company, with claims
alleging misappropriation of trade secrets and breach of fiduciary duty.

• Represented a major liquor manufacturer in a products liability lawsuit arising out of an
incident involving flaming alcohol.
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Firm Resume 
 Jonathan Tycko and Hassan Zavareei founded Tycko & Zavareei LLP in 2002 when they left a 
large national firm to form a private public interest law firm. Since then, a wide range of clients have 
trusted the firm with their most difficult problems. Those clients include individuals fighting for their 
rights, tenants’ associations battling to preserve decent and affordable housing, consumers seeking 
redress for unfair business practices, whistleblowers exposing fraud and corruption, and non-profit 
entities and businesses facing difficult litigation.  

 The firm’s practice focuses on complex litigation, with a particular emphasis on consumer and 
other types of class actions, and qui tam and False Claims Act litigation. In its class action practice, the 
firm represent consumers who have been victims of corporate wrongdoing. The firm’s attorneys bring 
a unique perspective to such litigation because many of them trained at major national defense firms 
where they obtained experience representing corporate defendants in such cases. This unique 
perspective enables the firm to anticipate and successfully counter the strategies commonly employed 
by corporate counsel defending class action litigation. Tycko & Zavareei LLP’s attorneys have 
successfully obtained class certification, been appointed class counsel, and obtained approval of class 
action settlements with common funds totaling over $500 million. 

 Tycko & Zavaree LLP’s sixteen attorneys graduated from some of the nation’s finest law schools, 
including Yale Law School, Harvard Law School, Columbia Law School, and the University of Michigan 
Law School. They have served in prestigious clerkships for federal and state trial and appellate judges 
and have worked for low-income clients through competitive public interest fellowships. The firm’s 
diversity makes it a leader amongst its peers, and the firm actively and successfully recruits attorneys 
who are women, people of color, and LGBTQ. To support its mission of litigating in the public interest, 
Tycko & Zavareei LLP offers a unique public interest fellowship for recent law graduates. Tycko & 
Zavareei LLP’s attorneys practice in state and federal courts across the nation. 

Tycko & Zavareei LLP’s Representative Cases 
Vergara v. Uber Technologies, Inc., No. 1:15-cv-06972 (N.D. Ill.). Tycko & Zavareei LLP served as Co-Lead 
Counsel in this case under the Telephone Consumer Protection Act, in which he obtained a class settlement of $20 
million.  

In re Fifth Third Early Access Cash Advance Litigation, No. 1:12-cv-00851 (S.D. Ohio). Tycko & Zavareei 
LLP was appointed Co-Lead Counsel in these consolidated payday lending cases, which are in discovery after a 
successful appeal before the Sixth Circuit. 

Farrell v. Bank of America, N.A., No. 16-cv-000492 (S.D. Cal.). As Co-Lead Counsel, Tycko & Zavareei LLP 
obtained a settlement valued at $66.6 million plus injunctive relief valued at $1.2 billion.  

In re TD Bank, N.A. Debit Card Overdraft Fee Litigation, No. 15-mn-02613 (D.S.C.). Tycko & Zavareei 
LLP serves on the Plaintiffs Executive Committee in this case challenging TD Bank’s overdraft fee practices. Tycko 
& Zavareei LLP assisted in obtaining a $70 million class settlement. 

In re Higher One Account Marketing & Sales Practices Litigation, No. 12-md-02407 (D. Conn.). As Lead 
Counsel, Tycko & Zavareei LLP helped secure a $15 million common fund settlement with significant changes to 
business practices for illegal debit card fees. 

Duval v. Citizens Financial Group, Inc., No. 10-cv-21080 (S.D. Fla.). Tycko & Zavareei LLP was appointed 
Class Counsel and obtained a common fund settlement of $137.5 million.  
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In re American Psychological Association Assessment Fee Litigation, No. 10-cv-01780 (D.D.C.). Tycko & 
Zavareei LLP served as Co-Lead Counsel in this case challenging the APA’s deceptive fee practices, and achieved a 
$9.02 million common fund settlement for the class. 

Lloyd v. Navy Federal Credit Union, No. 17-cv-1280 (S.D. Cal.). As Co-Lead Counsel, Tycko & Zavareei LLP 
helped secure a $24.5 million common fund settlement on behalf of a class of NFCU customers harmed by the 
credit union’s overdraft fee practices. 

Morgan v. Apple, Inc., No. 17-cv-5277 (N.D. Cal.), Simmons v. Apple Inc., No. 17CV312251 (Sup. Ct. Ca., 
Santa Clara Cty.). Tycko & Zavareei LLP is currently serving as Lead Counsel in this class action challenging 
Apple’s deceptive marketing of Powerbeats headphones and secured a $9.75 million settlement for the class, 
which is pending preliminary approval. for the class  

Wallace v. Wells Fargo Bank, N.A., No. 17CV31775 (Sup. Ct. Ca., Santa Clara Cty.). Tycko & Zavareei LLP 
serve as Co-Lead Counsel in this case against Wells Fargo’s overdraft fee practices. Tycko & Zavareei LLP’s team 
defeated a motion to compel arbitration and Wells Fargo has appealed. 

Roberts v. Capital One Financial Corporation, No. 16-cv-04841 (S.D.N.Y.). As Co-Lead Counsel, Tycko & 
Zavareei LLP helped secure a $17 million settlement on behalf of Capital One customers forced to pay excessive 
overdraft fees. 

Hawkins v. First Tennessee Bank, N.A., No. CT-0040851-11 (Cir. Ct. Shelby Cty. Tenn.). As Co-Lead 
Counsel, Tycko & Zavareei LLP helped obtain a class settlement of $16.75 million on behalf of bank customers 
harmed by First Tennessee’s predatory overdraft fees. 

Mascaro v. TD Bank, N.A., No. 10-cv-21117 (S.D. Fla.). Tycko & Zavareei LLP was appointed Class Counsel 
and was instrumental in obtaining a $62 million common fund on behalf of the class. 

Trombley v. National City Bank, No. 10-cv-00232 (D.D.C.). Tycko & Zavareei LLP served as Lead Counsel 
and obtained a $12 million common fund settlement on behalf of a class of consumers.  

Taulava v. Bank of Hawaii, No. 11-1-0337-02 (Cir. Ct. of 1st Cir., Haw.). As Co-Lead Counsel, Tycko & 
Zavareei LLP obtained a $9 million common fund for a class of customers who were harmed by Bank of Hawaii’s 
overdraft fee practices.  

Bodnar v. Bank of America, N.A., No. 14-cv-3224 (E.D. Pa.). Tycko & Zavareei LLP served as lead Counsel 
and obtained a $27.5 million class settlement and significant injunctive relief. 
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Hassan A. Zavareei 
Partner 
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Mr. Zavareei has devoted the last eighteen years to recovering hundreds 
of millions of dollars on behalf of consumers and workers. He has served 
in leadership roles in dozens of class action cases and has been appointed 
Class Counsel on behalf of numerous litigation and settlement classes. An 
accomplished and experienced attorney, Mr. Zavareei has litigated in state 
and federal courts across the nation in a wide range of practice areas; tried 
several cases to verdict; and successfully argued numerous appeals, 
including in the D.C. Circuit, the Fourth Circuit, and the Fifth Circuit. 

After graduating from UC Berkeley School of Law, Mr. Zavareei joined 
the Washington, D.C. office of Gibson, Dunn & Crutcher LLP. There, he 
managed the defense of a nationwide class action brought against a major 
insurance carrier, along with other complex civil matters. In 2002, Mr. 
Zavareei founded Tycko & Zavareei LLP with his partner Jonathan Tycko.  

Mr. Zavareei has served as lead counsel or co-counsel in dozens of class 
actions involving deceptive business practices, defective products, and/or 
privacy. He has been appointed to leadership roles in multiple cases. As 
Lead Counsel in an MDL against a financial services company that 
provided predatory debit cards to college students, Mr. Zavareei 
spearheaded a fifteen-million-dollar recovery for class members. He is 
currently serving as Co-Lead Counsel in consolidated proceedings against 
Fifth Third Bank, and on the Plaintiffs’ Executive Committee in MDL 
litigation against TD Bank. As Co-Lead Counsel in Farrell v. Bank of 
America, a case challenging Bank of America’s punitive overdraft fees, Mr. 
Zavareei secured a class settlement valued at $66.6 million in cash and debt 
relief, together with injunctive relief forcing the bank to change a practice 
that will save millions of low-income consumers approximately $1.2 billion 
in overdraft fees. In his Order granting final approval, Judge Lorenz of the 
U.S. District Court for the Southern District of California described the 
outcome as a “remarkable” accomplishment achieved through “tenacity 
and great skill.” 

 Education 

UC Berkeley School of Law, 1995 
Order of the Coif 
Duke University, 1990 
cum laude 

Bar Admissions 

California  
District of Columbia 
Maryland 
Supreme Court of the United States 

Memberships 

Public Justice, Board Member 
American Association for Justice 

Awards  

Washington Lawyers Committee, 
Outstanding Achievement Award 
Super Lawyer 
Lawdragon 500 

Presentations & Publications 

Witness Before the Subcommittee on 
the Constitution and Civil Justice, 
115th Congress 

Witness Before the Civil Rules 
Advisory Committee, 2018, 2019 

Editor, Duke Law School Center for 
Judicial Studies, Guidance on New 
Rule 23 Class Action Settlement 
Provisions 
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Jonathan Tycko 
Partner 
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jtycko@tzlegal.com 

 

 

In his 25 years of practice, Jonathan Tycko has represented a wide range 
of clients, including individuals, Fortune 500 companies, privately-held 
business, and non-profit associations, in both trial and appellate courts 
around the country.  Although he continues to handle a variety of cases, 
his current practice is focused primarily on helping whistleblowers expose 
fraud and corruption through qui tam litigation under the False Claims Act 
and other similar whistleblower statutes.  Mr. Tycko’s whistleblower 
clients have brought to light hundreds of millions of dollars in fraud in 
cases involving healthcare, government contracts, customs and import 
duties, banking and tax.   

Prior to founding Tycko & Zavareei LLP in 2002, Mr. Tycko was with 
Gibson, Dunn & Crutcher LLP, one of the nation’s top law firms. He 
received his law degree in 1992 from Columbia University Law School, 
and earned a B.A. degree, with honors, in 1989 from The Johns Hopkins 
University. After graduating from law school, Mr. Tycko served for two 
years as law clerk to Judge Alexander Harvey, II, of the United States 
District Court for the District of Maryland. 

In addition to his private practice, Mr. Tycko is an active participant in 
other law-related and community activities. He currently serves on the 
Conference Committee of the Taxpayers Against Fraud Education Fund, 
charged with planning the premier annual conference of whistleblower 
attorneys and their counterparts at the United States Department of Justice 
and other government agencies.  He has taught as an Adjunct Professor at 
the George Washington University Law School.  He is a former member 
and Chairperson of the Rules of Professional Conduct Review Committee 
of the District of Columbia Bar, where he helped draft the ethics rules 
governing members of the bar.  And Mr. Tycko is a member of the Board 
of Trustees of Studio Theatre, one of the D.C. area’s top non-profit 
theaters. 

Mr. Tycko is admitted to practice before the courts of the District of 
Columbia, Maryland and New York, as well as before numerous federal 
courts, including the Supreme Court, the Circuit Courts for the D.C. 
Circuit, Third Circuit, Fourth Circuit, Fifth Circuit, Seventh Circuit, Ninth 
Circuit, Eleventh Circuit and Federal Circuit, the District Courts for the 
District of Columbia and District of Maryland,  the Southern District of 
New York, the Northern District of New York, the Western District of 
New York, and the Court of Federal Claims. 

 Education 

Columbia University Law School, 
1992 

The Johns Hopkins University, 1989, 
with honors 

Bar Admissions 

District of Columbia  
Maryland  
New York 
Supreme Court of the United States 

Memberships 

American Association for Justice 
(AAJ) 
Public Justice 
Taxpayers Against Fraud Education 
Fund (TAFEF) 

Awards  

Stone Scholar (all three years), 
Columbia Law School 
Thomas E. Dewey Prize for Best 
Brief, Harlan Fiske Stone Moot Court 
Competition, Columbia Law School 
Award of Litigation Excellence, 
CARECEN-The Central American 
Resource Center 
Super Lawyers, 2012-current 
Member of the D.C. Bar Leadership 
Academy 
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Andrea R. Gold 
Partner 
202.973.0900 
agold@tzlegal.com 

 

 

Andrea Gold has spent her legal career advocating for consumers, 
employees, and whistleblowers. Ms. Gold has litigated numerous complex 
cases, including through trial. Her extensive litigation experience benefits 
the firm’s clients in both national class action cases as well as in qui tam 
whistleblower litigation.  

She has served as trial counsel in two lengthy jury trials.  

In her class action practice, Ms. Gold has successfully defended dispositive 
motions, navigated complex discovery, worked closely with leading 
experts, and obtained contested class certification. Her class action cases 
have involved, amongst other things, unlawful bank fees, product defects, 
violations of the Telephone Consumer Protection Act, and deceptive 
advertising and sales practices.  

Ms. Gold also has significant civil rights experience. She has represented 
individuals and groups of employees in employment litigation, obtaining 
substantial recoveries for employees who have faced discrimination, 
harassment, and other wrongful conduct. In addition, Ms. Gold has 
appellate experience in both state and federal court.  

Prior to joining Tycko & Zavareei LLP, Ms. Gold was a Skadden fellow. 
The Skadden Fellowship Foundation was created by Skadden, Arps, Slate, 
Meagher & Flom LLP, one of the nation’s top law firms, to support the 
work of new attorneys at public interest organizations around the country.  

Ms. Gold earned her law degree from the University of Michigan Law 
School, where she was an associate editor of the Journal of Law Reform, 
co-President of the Law Students for Reproductive Choice, and a student 
attorney at the Family Law Project clinical program. Ms. Gold graduated 
with high distinction from the University of Michigan Ross School of 
Business in 2001, concentrating her studies in Finance and Marketing.  

 

 Education 
University of Michigan Law School, 
2004 
University of Michigan, Ross School 
of Business, 2001 

Bar Admissions 
District of Columbia 
Illinois 
Maryland 

Memberships 
American Association for Justice 
National Associate of Consumer 
Advocates 
National Employment Lawyers 
Association 
Taxpayers Against Fraud 

Awards  
National Trial Lawyers, Top 100 Civil 
Plaintiff Lawyers, 2020 
Super Lawyers, Rising Star 
Skadden Fellow, Skadden Arps Slate 
Meagher & Flom LLP, 2004-2006 
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Anna Haac 
Partner 
202.973.0900 
ahaac@tzlegal.com 

 

 

Anna C. Haac is a Partner in Tycko & Zavareei LLP’s Washington, 
D.C. office. She focuses her practice on consumer protection class 
actions and whistleblower litigation. Her prior experience at 
Covington & Burling LLP, one of the nation’s most prestigious 
defense-side law firms, gives her a unique advantage when 
representing plaintiffs against large companies in complex cases. Since 
arriving at Tycko & Zavareei LLP, Ms. Haac has represented 
consumers in a wide range of practice areas, including product liability, 
false labeling, deceptive and unfair trade practices, and predatory 
financial practices. Her whistleblower practice involves claims for 
fraud on federal and state governments across an equally broad 
spectrum of industries, including health care fraud, customs fraud, and 
government contracting fraud. 
 
Ms. Haac has helped secure multimillion-dollar relief on behalf of the 
classes and whistleblowers she represents. Ms. Haac also serves as the 
D.C. Co-Chair of the National Association of Consumer Advocates 
and as Co-Chair of the Antitrust and Consumer Law Section Steering 
Committee of the D.C. Bar. 
 
Ms. Haac earned her law degree cum laude from the University of 
Michigan Law School in 2006 and went on to clerk for the Honorable 
Catherine C. Blake of the United States District Court for the District 
of Maryland. Prior to law school, Ms. Haac graduated with a B.A. in 
political science with highest distinction from the Honors Program at 
the University of North Carolina at Chapel Hill. 
 
Ms. Haac is a member of the District of Columbia and Maryland state 
bars. She is also admitted to the United States Court of Appeals for 
the Second, Third, and Fourth Circuits and the United States District 
Courts for the District of Columbia, District of Maryland, and the 
Eastern District of Michigan, among others. 
 
 

 Education 

University of Michigan Law School, 
2006, cum laude 

University of North Carolina at 
Chapel Hill, 2006, highest honors 

Bar Admissions 

District of Columbia 
Maryland 

Memberships 

Antitrust & Consumer Protection 
Section of District of Columbia Bar, 
Co-Chair 

National Association of Consumer 
Advocates, District of Columbia 
Co-Chair 

Awards  

Super Lawyers, Rising Star, 2015 

Presentations & Publications 

Discussion Leader, “Practical Ideas 
about Properly Framing the Issues 
and Educating the Court and Public 
in Filings Responding to Increasing 
Attacks on Class Action Settlements 
and Fees,” Invitation-Only 
Cambridge Forum on Plaintiffs’ 
Class Action Litigation (October 
2020) 
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Annick M. Persinger 
Partner 
510.254.6808 
apersinger@tzlegal.com 

 
Annick M. Persinger leads Tycko & Zavareei LLP’s California office as 
California’s Managing Partner. While at Tycko & Zavareei LLP, Ms. 
Persinger has dedicated her practice to utilizing California’s prohibitions 
against unfair competition and false advertising to advocate for 
consumers. Ms. Persinger has taken on financial institutions, companies 
that take advantage of consumers with deceptive advertising, tech 
companies that disregard user privacy, companies that sell defective 
products, and mortgage loan servicers. Ms. Persinger also represents 
whistleblowers who expose their employer’s fraudulent practices. 

Ms. Persinger graduated magna cum laude as a member of the Order of 
the Coif from the University of California, Hastings College of the Law in 
2010.  While in law school, Ms. Persinger served as a member of Hastings 
Women’s Law Journal, and authored two published articles. In 2008, Ms. 
Persinger received an award for Best Oral Argument in the first year moot 
court competition. In 2007, Ms. Persinger graduated cum laude from the 
University of California, San Diego with a B.A. in Sociology, and minors 
in Law & Society and Psychology. 

Following law school, Ms. Persinger worked as a legal research attorney 
for Judge John E. Munter in Complex Litigation at the San Francisco 
Superior Court. 

Ms. Persinger served as an elected board member of the Bay Area Lawyers 
for Individual Freedom (BALIF) from 2017 to 2019, and as Co-Chair of 
BALIF from 2018 to 2019. During her term on the BALIF Board of 
Directors, Ms. Persinger advocated for LGBTQI community members 
with intersectional identities, and promoted anti-racism and anti-
genderism. Ms. Persinger now serves as a Steering Committee member for 
the Cambridge Forum on Plaintiffs’ Food Fraud Litigation. 

 

 Education 

University of California Hastings 
College of Law, 2010 Magna Cum 
Laude, Order of the Coif 
University of California San Diego, 
2007 Cum Laude  

Bar Admissions 

California 

Memberships 

American Association for Justice 

Plaintiffs’ Food Fraud Litigation, 
2020 Steering Committee Member 

Public Justice 

Awards  

Super Lawyer, Rising Star 2020 
UC Hastings, Best Oral Argument 2008 
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Sabita J. Soneji 
Partner 
510.254.6808 
ssoneji@tzlegal.com 

 

 

In almost 20 years of practice, Sabita J. Soneji has developed extensive 
experience in litigation and legal policy at both the federal and state level and 
a passion for fighting consumer fraud. Now a Partner in Tycko & Zavareei 
LLP’s Oakland office, she focuses on consumer protection class actions and 
whistleblower litigation.  In addition to her success with novel Telephone 
Consumer Protection cases, False Claims Act cases involving insurance 
fraud, and deceptive and false advertising cases, Ms. Soneji serves in 
leadership on multi-district litigation against Juul, for its manufacture and 
marketing to youth of an addictive nicotine product. Ms. Soneji also 
successfully represents consumers harmed by massive data breaches and by 
corporate practices that collect and monetize user data without consent. She 
serves as head of the firm’s Privacy and Data Breach Group. 

Ms. Soneji began that work during her time with the United States 
Department of Justice, as Senior Counsel to the Assistant Attorney General. 
In that role, she oversaw civil and criminal prosecution of various forms of 
financial fraud that arose in the wake of the 2008 recession.  For that work, 
Ms. Soneji partnered with other federal agencies, state attorneys’ general, and 
consumer advocacy groups.  Beyond that affirmative work, Ms. Soneji 
worked to defend various federal programs, including the Affordable Care 
Act in nationwide litigation. 

Ms. Soneji has extensive civil litigation experience from her four years with 
international law firm, her work as an Assistant United States Attorney in the 
Northern District of California, and from serving as Deputy County Counsel 
for Santa Clara County, handling civil litigation on behalf of the County 
including regulatory, civil rights, and employment matters.  She has 
successfully argued motions and conducted trials in both state and federal 
court and negotiated settlements in complex multi-party disputes. 

Early in her career, Ms. Soneji clerked for the Honorable Gladys Kessler on 
the United States District Court for the District of Columbia s, during which 
she assisted the judge in overseeing the largest civil case in American history, 
United States v. Phillip Morris, et al., a civil RICO case brought against major 
tobacco manufacturers for fraud in the marketing, sale, and design of 
cigarettes.  The opinion in that case paved the way for Congress to authorize 
FDA regulation of cigarettes. 

Ms. Soneji is a graduate of the University of Houston, summa cum laude, 
with degrees in Math and Political Science, and Georgetown University Law 
Center, magna cum laude.   

 Education 

Georgetown University Law Center, 
magna cum laude 

University of Houston, summa cum 
laude  

Bar Admissions 

District of Columbia  
California  

Memberships 

American Association for Justice 
(AAJ) 
Public Justice 
Taxpayers Against Fraud Education 
Fund (TAFEF) 

Awards  

Attorney General’s Award 2014 

Presentations & Publications 

NITA Trial Skills Faculty 2010-
present 
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Kristen G. Simplicio 
Partner 
202.973.0900 
ksimplicio@tzlegal.com 

 

 

Kristen G. Simplicio has devoted her career to representing victims of false 
advertising and corporate fraud. Prior to joining Tycko & Zavareei LLP’s 
D.C. office in 2020, she spent ten years at a boutique class action firm in 
California. While there, she successfully litigated over a dozen false 
advertising cases against manufacturers of a variety of consumer products, 
including olive oil, flushable wipes, beverages, and chocolate. In 
connection with this work, she helped to obtain millions of dollars in 
refunds to consumers, as well as changed practices. 

In addition to her product labeling work, Ms. Simplicio has represented 
plaintiffs in a wide variety of areas. For example, she was the lead associate 
on RICO case on behalf of small business owners against 18 defendants 
in the credit card processing industry. In connection with that case, she 
obtained a preliminary injunction halting an illegal $10 million debt 
collection scheme, and later, helped to secure refunds and changed 
practices for the victims. She has also represented victims of other debt 
collectors, as well as those harmed by unlawful background and credit 
reporting, including a pro bono matter performed in conjunction with the 
Lawyers’ Committee for Civil Rights of the San Francisco Bay Area. Ms. 
Simplicio also worked on a lawsuit against government agencies, which 
were charging unconstitutional fines and fees in connection with toll 
collection. 

Ms. Simplicio graduated cum laude from American University, 
Washington College of Law in 2007. She holds a bachelor’s degree from 
McGill University. She began her legal career at the United States 
Department of Labor, where she advised on regulations pertaining to 
group health insurance plans. Before and during law school, Ms. Simplicio 
worked for other plaintiffs’ law firms. 

Ms. Simplicio serves as the D.C. Co-Chair of the National Association of 
Consumer Advocates. She is admitted to practice in California and the 
District of Columbia. 

 Education 

American University, Washington 
College of Law, 2007 cum laude 
McGill University, 1999  

Bar Admissions 

California  
District of Columbia 
 

Memberships 

National Association of Consumer 
Advocates 
American Association for Justice 
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Representative Cases 
In re Generic Pharmaceuticals Pricing Antitrust Litigation, MDL No. 2724 (E.D. Penn.) (complex price-fixing action) 

 
Morgan v. Apple, Inc., Case No. 4:17-cv-5277(N.D. Cal.) (multimillion-dollar case alleging defects in high-end Powerbeats 
headphone) 
 
In re Automotive Parts Antitrust Litigation, Master File No. 12-md-02311 (E.D. Mich.) (described by the Department of 
Justice as the largest antitrust case in history, recovering over $1.2 billion for classes) 
 
 

 
 
 

David W. Lawler 
Of Counsel 
202.973.0900 
dlawler@tzlegal.com 
 
 
  

 

Mr. Lawler joined Tycko & Zavareei LLP in January 2012. He has 
over twenty years of commercial litigation experience, including an 
expertise in eDiscovery and complex case management. At the firm 
Mr. Lawler has represented consumers in a numerous practice areas, 
including product liability, false labeling, deceptive and unfair trade 
practices, and antitrust class actions litigation. 

Before joining Tycko & Zavareei LLP, Mr. Lawler was an associate 
in the litigation departments at McKenna & Cuneo LLP and Swidler 
Berlin Shereff Friedman LLP. 

Among Mr. Lawler’s career achievements include the co-drafting of 
appellate briefs which resulted in rare reversal and entry of judgment 
in favor of client, US Court of Appeals for the Fourth Circuit. 

Mr. Lawler is a member of the District of Columbia Bar, as well as 
numerous federal courts. 

 

 Education 
Creighton University School of 
Law, 1997 
University of California, Berkeley 
School of Law, 1989 

Bar Admissions 
District of Columbia 

Memberships 
American Association for Justice 
Public Justice 
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Katherine M. Aizpuru 
Associate  
202.973.0900 
kaizpuru@tzlegal.com 

 
Katherine M. Aizpuru is a fearless advocate for consumers and 
whistleblowers, pursuing high-stakes litigation in state and federal courts 
across the country. Ms. Aizpuru has represented classes of consumers 
against mortgage loan servicers that take advantage of elderly borrowers 
and homeowners in financial distress; financial institutions that assess 
improper and illegal fees against their customers; tech companies that 
violate user privacy; companies that sell defective products; and other 
corporations that use unfair and deceptive conduct to take advantage of 
the public. Ms. Aizpuru has also represented whistleblowers exposing 
fraudulent practices in the healthcare industry. She is committed to fierce 
advocacy on behalf of her clients and the public. 

Prior to joining Tycko & Zavareei LLP in 2017, Ms. Aizpuru clerked for 
the Honorable Theodore D. Chuang on the United States District Court 
for the District of Maryland and the Honorable Catharine F. Easterly on 
the District of Columbia Court of Appeals. She practiced law in the 
litigation group of a large international law firm, where she was recognized 
for her pro bono work.  

Ms. Aizpuru graduated cum laude from Harvard Law School in 2014. 
While in law school, Ms. Aizpuru held positions on the Executive Board 
of the Harvard Journal of Law & Gender and the Board of Law Students 
for Reproductive Justice. Ms. Aizpuru earned her Bachelor of Arts with 
High Honors from Swarthmore College in 2010, with a major in Political 
Science and minor in Chinese Language & Literature. She is a member of 
Phi Beta Kappa. 

 Education 

Harvard Law School, 2014,  
cum laude 
Swarthmore College, 2010,  
high honors 

Bar Admissions 

District of Columbia 
Massachusetts 
New York 

Memberships 

American Association for Justice 
Public Justice 
Taxpayers Against Fraud 

Awards  

Super Lawyer, Rising Star 2020 
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Mark A. Clifford 
Associate 
202.973.0900 
mclifford@tzlegal.com 

 

 

Mr. Clifford zealously represents plaintiffs in class action litigation 
challenging corporate greed and practices that place profits over people. 
He is actively litigating cases against financial institutions, big tobacco, and 
the insurance industry over fraudulent, unfair, and unlawful conduct that 
has harmed millions of consumers. He also is litigating a number of data 
breach cases, in which the personal information of millions of innocent 
victims was stolen due to the lax security practices of major corporations. 
In addition to his consumer protection practice, Mr. Clifford represents 
whistleblowers who come forward with information about fraud on 
government programs. 
 
Prior to joining Tycko & Zavareei LLP in 2019, Mr. Clifford was an 
Associate in the Washington, D.C. office of Covington & Burling LLP, 
one of the nation’s top defense-side firms. He uses his knowledge of how 
the other side operates to advance the interests of clients harmed by 
corporate wrongdoing. During his time at Covington, Mr. Clifford 
represented corporations in complex litigation and government 
investigations, including matters involving whistleblower allegations in the 
healthcare and technology industries. He also maintained an active pro bono 
practice, representing indigent defendants in immigration and criminal 
matters.  
 
Mr. Clifford graduated magna cum laude from Georgetown University Law 
Center in 2015. While in law school, he was an Executive Editor of the 
Georgetown Law Journal. Following law school, Mr. Clifford clerked for 
the Honorable Catherine C. Blake of the United States District Court for 
the District of Maryland. Prior to law school, he worked on several 
political campaigns following his graduation with honors from the 
University of Georgia in 2009 with a Bachelor of Arts in International 
Affairs and a Master of Public Administration.   
 
Mr. Clifford is admitted to practice law in the District of Columbia, 
Maryland, the United States District Court for the District of Maryland, 
and the United States Court of Appeals for the Fourth Circuit. 

 Education 

Georgetown University Law Center, 
2015 magna cum laude 
University of Georgia, 2009 

Bar Admissions 

District of Columbia 

Maryland 

Memberships 

American Constitution Society 
LGBT Bar Association of the District 
of Columbia  
Public Justice 

Awards 

Medina S. and John M. Vasily 
Endowed Scholarship (GULC) 

Law Center Scholar (GULC) 

CALI Award – Contracts (GULC) 
 

Presentations & Publications 

Georgetown Law Journal, Executive 
Editor (2014 – 2015) 

Co-Author, “The LGBT 
Community” in Divide, Develop, and 
Rule: Human Rights Violations in 
Ethiopia, UW College of Law (2018) 
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V Chai Oliver Prentice 
Associate 
510.254.6808 
vprentice@tzlegal.com 

 

 

V Chai Oliver Prentice joined Tycko & Zavareei LLP in 2019.  His practice 
focuses on complex civil litigation matters with an emphasis on consumer 
protection and antitrust class actions. Prior to joining the firm, Mr. 
Prentice clerked for the Honorable Marsha S. Berzon of the United States 
Court of Appeals for the Ninth Circuit and worked as an associate at a 
boutique litigation firm in San Francisco. Mr. Prentice also previously 
served as a Rockefeller Brothers Fund Fellow in Nonprofit Law at the 
Vera Institute of Justice. 

Mr. Prentice graduated from Yale Law School in 2015. He earned an M.A. 
in Environmental Management from the Freie Universitaet Berlin in 2012 
and graduated from the George Washington University in 2009 with a B.A. 
in International Affairs, summa cum laude.  Mr. Prentice is a member of Phi 
Beta Kappa.  

In law school, Mr. Prentice served as an articles editor and managing editor 
of the Yale Human Rights and Development Law Journal.  Mr. Prentice 
also represented veterans in federal court class actions and administrative 
appeals as a law student intern at the Jerome N. Frank Legal Services 
Organization. He also served as a filmmaker for Yale’s Visual Law Project 
and as a teaching assistant and writing instructor for Yale College courses 
on the U.S. criminal justice system and bioethics and the law.   

Mr. Prentice is admitted to the State Bar of California and the bars of the 
United States District Courts for the Northern District of California, 
Central District of California, and Southern District of California, and the 
United States Court of Appeals for the Ninth Circuit. 

 

 Education 

Yale Law School, 2015 

Freie Universitaet Berlin, 2012 

George Washington University, 2008 
summa cum laude 

Bar Admissions 

California 

Memberships 

American Association for Justice 
National Trans Bar Association 
Pound Civil Justice Institute, 
Associate Fellow 
Public Justice 

Awards  

Super Lawyers, 2019-2020 

Presentations & Publications 

2019 Update to Cal. Antitr. & Unfair 
Comp. L., Chapter 1: The Cartwright 
Act  

Conference Presentation, “Veterans 
Legal Services and Discharge 
Upgrade Applications: New Models 
for Serving a Critical Need,” Equal 
Justice Conference, Austin, TX (May 
8, 2015) 
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Mallory Morales 
Associate 
510.254.6808 
mmorales@tzlegal.com 

 
 

 

Mallory Morales graduated magna cum laude from Boston University in 
2013, with a degree in Anthropology and Religion.  After graduation she 
worked at the Massachusetts Attorney General’s Office as a mediator for 
its consumer advocacy division, and then as a paralegal in the division of 
open government. 

She earned her law degree from the University of California, Berkeley 
School of Law in 2018, where she was elected Editor-in-Chief of the 
California Law Review.  While in law school Ms. Morales also participated 
in La Raza Law Students’ Association, Women of Color Collective, La 
Raza Law Journal, and First Generation Professionals.  She interned for 
the East Bay Community Law Center and externed for the Honorable 
William H. Alsup on the United State District Court, Northern District of 
California. 

Prior to joining Tycko & Zavareei LLP in 2020, Ms. Morales practiced 
commercial litigation at Morrison & Foerster LLP in San Francisco.  She 
maintained a pro bono practice in civil rights litigation and indigent 
criminal defense. 

Ms. Morales is admitted to the State Bar of California and the bars of the 
United States District Courts for the Northern District of California and 
Eastern District of California. 

 Education 

University of California, Berkeley 
School of Law, 2018 

Boston University, 2013, manga cum 
laude 

Bar Admissions 

California  
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Jennifer Thelusma 
Fellow 
202.973.0900 
jthelusma@tzlegal.com 

 

 

Jennifer Thelusma graduated from Duke University School of Law in 2019 
with a J.D. and a certificate in Public Interest and Public Service. 
 
While at Duke Law, Jennifer gained legal experience through various 
practical projects. For example, during the Fall of her 2L year, as a legal 
intern in the Duke Wrongful Convictions Clinic, she worked to move five 
cases through post-conviction review by conducting legal research, 
interviewing witnesses, and drafting a motion for appropriate relief. 
During the Fall of her 3L year, Jennifer externed full time at the U.S. 
Department of Justice’s Special Litigation Section where she worked on 
cases aimed at enforcing the Constitutional rights of individuals under 
state hospital and correctional control. 
 
During her time at Duke Law, Jennifer also served as symposium editor 
of the Duke Environmental Law and Policy Forum, externed in 
Earthjustice’s D.C. office, and served as internal vice president of Duke’s 
Black Law Students Association. 
 
Jennifer received her a B.A. in political science and history from the 
University of Florida. 
 
Jennifer is a member of the District of Columbia and Florida State Bars. 
 

 Education 

Duke University School of Law, 2019 
University of Florida, 2016, 
Summa Cum Laude   

Bar Admissions 

Florida 

District of Columbia 

Memberships 

Public Justice 

Duke Environmental Law and Policy 
Forum, 2017-2019 
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Leora N. Friedman 
Fellow 
202.417.3669 
lfriedman@tzlegal.com 

 

 

Leora Friedman received her J.D. from Georgetown University Law 
Center in 2020. 
 
At Georgetown Law, Leora obtained diverse legal experience through 
experiential courses led by the O’Neill Institute for National and Global 
Health Law and by the Institute for Constitutional Advocacy and 
Protection. In addition, she authored papers proposing new legal 
frameworks for addressing the negative health impacts of electronic 
cigarettes and improving pandemic preparedness through writing-
intensive coursework. 
 
During law school, Leora also served as an intern for the Department of 
Justice’s Office of Vaccine Litigation and its Consumer Protection Branch. 
She was an Executive Editor for the Georgetown Environmental Law 
Review, which published her note “Recommending Judicial 
Reconstruction of Title VI to Curb Environmental Racism: A 
Recklessness-Based Theory of Discriminatory Intent.” 
 
Previously, Leora was the Rockefeller Foundation’s Princeton Project 55 
Fellow from 2014-2015 and, thereafter, aided international health 
advocacy campaigns at Global Health Strategies. 
 
She graduated from Princeton University with an A.B. in Politics in 2014. 
 
Leora passed the District of Columbia bar exam and was sworn into the 
DC Bar. Her registration is forthcoming. 
 

 Education 

Georgetown University Law Center, 
2020 
Princeton University, 2014  

Bar Admissions 

District of Columbia (passed the bar 
exam; registration forthcoming) 

Memberships 

Public Justice 

Executive Editor, Georgetown 
Environmental Law Review, 2019–
2020 

Publications 

Recommending Judicial Reconstruction of 
Title VI to Curb Environmental Racism: A 
Recklessness-Based Theory of Discriminatory 
Intent, 32 GEO. ENV’T L. REV. 421 
(2020) 
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1875 Connecticut Ave., NW | 10th Floor 
Washington, DC 20009 
202.350.4783 
www.kalielpllc.com 

 
 

KALIEL PLLC 

Kaliel PLLC was founded in 2017 and is a 100% contingency Plaintiffs’-side law firm. Our 

attorneys have decades of combined experience and have secured hundreds of millions of dollars for 

their clients. Our firm’s practice focuses on representing consumers in class action litigation and 

specifically on cases in the consumer financial services sector. In the three years since our firm was 

founded, our firm has been appointed lead counsel or co-lead counsel in numerous class action and 

putative class action lawsuits in state and federal courts nationwide including most recently in Roberts 

v. Capital One, No. 1:16-cv-04841 (S.D.N.Y.); Walters v. Target Corp., No.  3:16-cv-00492 (S.D. Cal.); 

Robinson v. First Hawaiian Bank, Civil No.17-1-0167-01 GWBC (1st Cir. Haw.); Liggio v. Apple Federal 

Credit Union, No. 18-cv-01059 (E.D. Va.); Morris et al. v. Bank of America, N.A., No. 3:18-cv-00157-

RJC-DSC (W.D.N.C.);  Brooks et al. v. Canvas Credit Union, 2019CV30516 (Dist. Ct. for Denver Cty., 

Colo.); Figueroa v. Capital One, N.A., Case No. 3:18-cv-00692-JM-BGS (S.D. Cal.); White v. Members 1st 

Credit Union, Case No. 1:19-cv-00556-JEJ (M.D. Pa.); Plummer v. Centra Credit Union, Case No. 03D01-

1804-PL-001903 (Cty. Of Bartholomew, Ind.); Holt v. Community America Credit Union, Case No. 4:19-

cv-00629-FJG (W.D. Mo.); Trinity Management v. Charles Puckett, Case No. GCG-17-558960 (Super. Ct. 

Cty. Of San Francisco, Cal.); Martin v. L&N Federal Credit Union. No. 19-CI-022873 (Jefferson Circuit 

Court, Division One); and Clark v. Hills Bank and Trust Company, No. LACV080753 (Iowa Dist. Ct. 

Johnson Cty.) 

As shown in the biographies of our attorneys and the list of class counsel appointments, Kaliel 

PLLC is well versed in class action litigation and zealously advocates for its clients. To learn more 

about Kaliel PLLC, or any of the firm’s attorneys, please visit www.kalielpllc.com.  
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JEFFREY KALIEL 

Jeffrey Kaliel earned his law degree from Yale Law School in 2005. He graduated from 
Amherst College summa cum laude in 2000 with a degree in Political Science, and spent one 
year studying Philosophy at Cambridge University, England. 

Over the last 10 years, Jeff has built substantial class action experience. He has received 
“Washington D.C. Rising Stars Super Lawyers 2015″ recognition.  

Jeff has been appointed lead Class Counsel in numerous nationwide and state-specific class 
actions. In those cases, Jeff has won contested class certification motions, defended dispositive 
motions, engaged in data-intensive discovery and worked extensively with economics and 
information technology experts to build damages models. Jeff has also successfully resolved 
numerous class actions by settlement, resulting in hundreds of millions of dollars in relief for 
millions of class members.  

Currently Jeff is actively litigating several national class action cases, including actions against 
financial services entities and other entities involved in predatory lending and financial services 
targeting America’s most vulnerable populations. 

Jeff's class action successes extend beyond financial services litigation.   He seeks to lead cases 
that serve the public interest.  Jeff has worked with nonprofits such as the Humane Society, 
Compassion Over Killing, and the National Consumers League to fight for truth in the 
marketplace on food and animal products. 

 

Jeff has over a decade of experience in high-stakes litigation.  He was in the Honors Program at 
the Department of Homeland Security, where he worked on the Department’s appellate 
litigation.  Jeff also helped investigate the DHS response to Hurricane Katrina in preparation 
for a Congressional inquiry.  Jeff also served as a Special Assistant US Attorney in the Southern 
District of California, prosecuting border-related crimes. 

Jeff is a former Staff Sergeant in the Army, with Airborne and Mountain Warfare 
qualifications.  He is a veteran of the second Iraq war, having served in Iraq in 2003. 

Jeff is admitted to practice in California and Washington, DC, and in appellate and district 
courts across the country.  

Jeff lives in Washington, D.C. with his wife, Debbie, and their three children. 
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SOPHIA GOREN GOLD 

Sophia Goren Gold is a third-generation Plaintiffs’ lawyer. A summa cum laude graduate of Wake 
Forest University and the University of California, Berkeley, School of Law, Sophia has spent 
her entire career fighting for justice.  

A fierce advocate for those in need, Sophia’s practice centers around taking on financial 
institutions, insurance companies, and other large corporate interests. Sophia has participated 
in hundreds of individual and class cases in both state and federal courts across the country. 
Collectively, she has helped secure tens of millions of dollars in relief on behalf of the classes 
she represents.   

In addition to providing monetary relief, Sophia’s extensive litigation experience has resulted in 
real-world positive change. For example, she brought litigation which resulted in the 
elimination of the Tampon Tax in the State of Florida, and she was influential in changing the 
state of Delaware’s Medicaid policy, resulting in greater access to life-saving medication.  

Sophia is currently representing consumers in numerous cases involving the assessment of 
improper fees by banks and credit unions, such as overdraft fees, insufficient funds fees, and 
out of network ATM fees. She is also currently representing consumers who have been the 
victims of unfair and deceptive business practices. 

Sophia is admitted to practice in California and Washington, D.C. When not working, Sophia 
enjoys spending time with her husband and their goldendoodle.  
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BRITTANY CASOLA 

Brittany Casola attended the University of Central Florida in Orlando and graduated in 2012 
with a bachelor’s degree in Political Science and a minor in Spanish. Brittany earned her Juris 
Doctorate from California Western School of Law in 2015 and graduated magna cum laude in 
the top 10% of her class.  

Throughout the course of her law school career, she served as a judicial extern to the 
Honorable Anthony J. Battaglia for the United States District Court, Southern District of 
California and worked multiple semesters as a certified legal intern for the San Diego County 
District Attorney’s Office. Brittany was awarded Academic Excellence Awards in law school 
for receiving the highest grade in Trial Practice, Health Law & Policy, and Community 
Property.  

Before joining Kaliel PLLC, Brittany worked as a judicial law clerk for the Honorable Anthony 
J. Battaglia and as an associate attorney for Carlson Lynch LLP, specializing in consumer 
complex litigation. 
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CLASS COUNSEL APPOINTMENTS 

• Roberts v. Capital One, No. 1:16-cv-04841 (S.D.N.Y.); 

• Walters v. Target Corp., No.  3:16-cv-00492 (S.D. Cal.); 

• Figueroa v. Capital One, N.A., Case No. 3:18-cv-00692-JM-BGS (S.D. Cal.). 

• Robinson v. First Hawaiian Bank, Civil No.17-1-0167-01 GWBC (1st Cir. Haw.);   

• Brooks et al. v. Canvas Credit Union, 2019CV30516 (Dist. Ct. for Denver Cty., Colo.). 

• Liggio v. Apple Federal Credit Union, Civil No. 18-cv-01059 (E.D. Va.);  

• Morris et al. v. Bank of America, N.A., Civil No. 3:18-cv-00157-RJC-DSC (W.D.N.C.); 

• White v. Members 1st Credit Union, Case No. 1:19-cv-00556-JEJ (M.D. Pa.);  

• Plummer v. Centra Credit Union, Case No. 03D01-1804-PL-001903 (Cty. Of Bartholomew, Ind.);  

• Holt v. Community America Credit Union, Case No. 4:19-cv-00629-FJG (W.D. Mo.);  

• Trinity Management v. Charles Puckett, Case No. GCG-17-558960 (Super. Ct. Cty. Of San 
Francisco, Cal.);  

• Martin v. L&N Federal Credit Union. No. 19-CI-022873 (Jefferson Circuit Court, Division One); 

• Clark v. Hills Bank and Trust Company, No. LACV080753 (Iowa Dist. Ct. Johnson Cty.) 

• Bodnar v. Bank of America, N.A., 5:14-cv-03224 (E.D. Pa.);  

• In re Higher One OneAccount Marketing and Sales Practice Litigation., No. 12-md-02407-VLB (D. 
Conn.). 

• Shannon Schulte, et al. v. Fifth Third Bank., No. 1:09-cv-06655 (N.D. Ill.);  

• Kelly Mathena v. Webster Bank, No. 3:10-cv-01448 (D. Conn.);  

• Nick Allen, et al. v. UMB Bank, N.A., et al., No. 1016 Civ. 34791 (Cir. Ct. Jackson County, Mo.);  

• Thomas Casto, et al. v. City National Bank, N.A., 10 Civ. 01089 (Cir. Ct. Kanawha County, W. 
Va.);  

• Eaton v. Bank of Oklahoma, N.A., and BOK Financial Corporation, d/b/a Bank of Oklahoma, N.A., 
No. CJ-2010-5209 (Dist. Ct. for Tulsa Cty., Okla.);  

• Lodley and Tehani Taulva, et al., v. Bank of Hawaii and Doe Defendants 1-50, No. 11-1-0337-02 (Cir. 
Ct. of 1st Cir., Haw.);  

• Jessica Duval, et al. v. Citizens Financial Group, Inc., et al, No. 1:10-cv-21080 (S.D. Fla.);  

• Mascaro, et al. v. TD Bank, Inc., No. 10-cv-21117 (S.D. Fla.);  

• Theresa Molina, et al., v. Intrust Bank, N.A., No. 10-cv-3686 (18th Judicial Dist., Dist. Ct. 
Sedgwick County, Kan.);  

• Trombley v. National City Bank, 1:10-cv-00232-JDB (D.D.C.); Galdamez v. I.Q. Data Internatonal, 
Inc., No. l:15-cv-1605 (E.D. Va.);  

• Brown et al. v. Transurban USA, Inc. et al., No. 1:15-CV-00494 (E.D. Va.);  

• Grayson v. General Electric Co., No. 3:13-cv-01799 (D. Conn.);  

• Galdamez v. I.Q. Data Internatonal, Inc., No. l:15-cv-1605 (E.D. Va.). 
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 MINNILLO LAW GROUP Co., LPA (formerly known as MINNILLO & JENKINS 

Co., LPA) was founded in 2007 by Paul J. Minnillo and Christian A. Jenkins.  The firm changed 

its name on January 1, 2021 when its co-founding partner, Christian A. Jenkins, was sworn in as 

a judge in the Hamilton County, Ohio Court of Common Pleas. 

 

 Today the firm has a diversified practice and employs eight attorneys practicing in the areas 

of personal injury, consumer protection, labor and employment, litigation, criminal defense, small 

business law, construction law, bankruptcy law and brewery and distillery law.  The firm is 

headquartered in Cincinnati’s historic Hyde Park neighborhood, and it maintains additional 

locations in Fairfield, Portsmouth, and Eastgate in Ohio, and Covington, Kentucky. 

 

 Chris Jenkins is the former managing partner and directed the firm’s litigation, consumer 

protection and labor and employment law practices prior to taking the bench.  With more than 20 

years of private practice, Chris had considerable experience in the areas of consumer law and labor 

and employment law.  He has handled significant individual and class action matters in each of 

these areas as well as others.  Chris attended the Georgetown University Law Center and the 

University of Wisconsin Law School, and received his J.D. with high honors.  Chris has always 

had a passion for helping working people, whether in labor and employment matters to secure the 

rights of workers, or in consumer protection cases to take on corporate interests that exploit 

individuals.  At the University of Wisconsin, Chris was given the American Bar Association’s 

award for excellence in labor and employment law.  After law school, Chris worked for a national 

law firm headquartered in Milwaukee, Wisconsin until moving to Cincinnati in 1998.  A list of 

some of Chris’s significant cases and reported decisions follows: 

 

 (1) Sunyak v. City of Cincinnati, et al. (S.D. Ohio Case No. 11-cv-00445) – co-lead 

counsel for class of approximately 2,900 current employees of the City of Cincinnati 

challenging changes to the Cincinnati Retirement System.  Settlement valued at 

approximately $50 million. 

 

 (2) Kidd v. Rally’s, Inc. (S.D. Ohio Case No. 12-cv-00157) – co-lead counsel for 

plaintiffs in this wage and hour collective action on behalf of fast-food workers employed 

by Rally’s and Checkers restaurants in four states.  Successfully settled with significant 

payments to hundreds of workers. 

 

 (3) In Re: Department of Veterans Affairs (VA) Data Theft Litigation, (D.D.C. Case No. 

06-506 (JR)) – initiated and served as co-counsel in this class action involving the loss of 

personal information relating to millions of veterans, which resulted in a $20 million 

settlement. 

 

 (4) In Re: Verizon Wireless Data Charges Litigation, (D.N.J. Case No. 3:2010-cv-

01749) – co-counsel for plaintiffs in consumer class action for “phantom” data charges on 

cell phones that led to approximately $50 million in refunds to consumers. 
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 (5) Cervantes v. Sugar Creek Packing Co., 210 F.R.D. 611 (S.D. Ohio 2002) – served as 

co-lead counsel in this contested employment discrimination case against a national meat 

packing firm on behalf of Latino workers.  The case was certified by the court and then 

settled with substantial payments to hundreds of workers and long-term monitoring of plant 

conditions. 

 

 (6) Morris v. Peoples Bank of Northern Kentucky, Case No. 02-cv-00165 (E.D. Ky. 

2005) – served as co-lead counsel in this civil RICO claim against a bank that facilitated a 

massive consumer fraud by a regional developer.  The case resulted in a settlement 

providing for significant payments to defrauded subcontractors. 

 

 (7) Estep v. Blackwell, Case No. 06-cv-00106 (S.D. Ohio 2006) – served as lead counsel 

in this case against Ohio’s Secretary of State for the publication of millions of social 

security numbers on the internet.  The case resulted in a settlement that required the 

redaction of an estimated four million records and payment of attorney fees. 

 

 (8) Brumfield v. Clayton Homes, (Galia County, Ohio Case No. 07CV189) – co-lead 

counsel in this successfully settled consumer class action against Berkshire Hathaway 

subsidiary Clayton Homes for overcharging sales taxes in connection with the sale of 

manufactured homes. 

 

 (9) Haltermon v. Cincinnati Bell, (Hamilton County, Ohio Case No. A0408236) – co-

lead counsel in this successfully settled consumer class action for charging wrongful 

roaming charges to cellular phone customers.  Total settlement value of $6 million. 

 

 (10) Langendorfer v. Kaufman, (S.D. Ohio Case No. 10-cv-00797) – lead counsel for 

plaintiffs in FDCPA class action resulting in settlement of $600 per consumer for “distant-

forum” violations plus award of attorney fees. 

 

 (11) Kimber Baldwins Designs, LLC v. Silv Communications, Inc. (S.D. Ohio Case No. 

16-cv-00448) – co-lead counsel for plaintiffs in “slamming” case brought pursuant to 47 

U.S.C. § 258(a) for unlawful changes to plaintiffs’ long distance telephone service.  

Settlement resulted in each class member receiving compensation equivalent to three (3) 

months of long distance telephone charges. 

 

 (12) Other Reported or Significant Decisions:  Brenneman v. Cincinnati Bengals, Inc., 

2014 WL 5448864 (S.D. Ohio 2014); Marshall v. PNC Bank, N.A., 491 B.R. 217 (S.D. 

Ohio Bankr. 2012); Cincinnati v. State, 2012-Ohio-3162, 2012 WL 2866092 (Ohio App. 

1st Dist. 2012); State ex rel. Cincinnati for Pension Reform v. Hamilton County Board of 

Elections, 137 Ohio St.3d 45 (2013); In re JP Morgan Chase Mortgage Modification 

Litigation, 880 F.Supp. 2d 220 (D. Mass. 2012); Doe v. Archdiocese of Cincinnati, 116 

Ohio St.3d 538 (2008); Jolliff v. N.L.R.B., 513 F.3d 600 (6th Cir. 2008); Dean v. Children’s 

Hospital Medical Center, 2007 WL 1098543 (S.D. Ohio 2007); Frey v. Workhorse Custom 

Chassis, LLC, 2007 WL 647495 (S.D. Ind. 2007); Estep v. Blackwell, 2006 WL 3496569 

(S.D. Ohio 2006); Pollitt v. Roadway Exp., Inc., 228 F.Supp.2d 854 (S.D. Ohio 2002); 

Cervantes V. Sugar Creek Packing Co., Inc., 210 F.R.D. 611 (S.D. Ohio 2002); Seifer v. 

PHE, Inc., 196 F.Supp.2d 622 (S.D. Ohio 2002); Frantz v. Village of Bradford, 245 F.3d 

869 (6th Cir. 2001). 
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 Robb Stokar joined the firm in 2016 and became a partner in 2019.  Robb currently directs 

Minnillo Law Group’s Labor and Employment and Personal Injury practices.  Robb has been in 

practice since 2007 after graduating from The Ohio State University Michael E. Moritz College of 

Law.  Prior to law school, Robb attended Cornell University, graduating with a degree in Industrial 

and Labor Relations.  Robb is admitted to practice law in Ohio, the Southern District of Ohio, 

Illinois, the 7th Circuit and the Northern, Central and Southern Districts of Illinois.  Robb’s 

representative matters of individuals and classes, including reported cases follows: 

 

 (1) Tunstill et. al. v. City of Cincinnati, (S.D. Ohio Case No. 19-cv-00366) – served as 

co-lead counsel in FLSA misclassification case on behalf of small class of employees.  

Case resolved with class members receiving all statutorily entitled damages and defendant 

agreeing to re-classify position as non-exempt. 

 

 (2) Pittman v. Rogers Pavement Maintenance, Inc. et. al., (S.D. Ohio No. 1:18-cv-00717) 

– co-lead counsel in class action wage and hour suit for unpaid overtime.  Settlement of 

claims with class members receiving all back wages and liquidated damages. 

 

 (3) Berkheimer, v. REKM, LLC, et al., (12th Dist. Butler No. CA2017-12-165, 2018-

Ohio-2668) – achieved reversal and remand on defendants’ motion to dismiss claims of 

negligence in highly disputed and unsettled area of law. 

 

 (4) Lohmann, et al. v. City of Cincinnati, et al., (1st Dist. Hamilton No. C-170242, 2018-

Ohio-2505) – achieved reversal and remand of trial court’s decision denying Civil Service 

appeal for three City of Cincinnati employees. 

 

 (5) Turecky v. Boomtown Entertainment, LLC, (S.D. Ohio No. 1:15CV527, 2018 WL 

1566661 (March 30, 2018)) – co-counsel on class action wage and hour case on behalf of 

restaurant employees not paid final wages following closing of restaurant. 

 

 (6) Kimber Baldwins Designs, LLC v. Silv Communications, Inc. (S.D. Ohio Case No. 

16-cv-00448) – co-counsel for plaintiffs in “slamming” case brought pursuant to 47 U.S.C. 

§ 258(a) for unlawful changes to plaintiffs’ long distance telephone service.  Settlement 

resulted in each class member receiving compensation equivalent to three (3) months of 

long distance telephone charges. 

 

 (7) Green v. Scurto Cement Const., Ltd., (820 F.Supp.2d 854 (N.D.Ill.2011)) – co-

counsel for two plaintiffs in race discrimination case. 
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Spangenberg Shibley & Liber LLP Firm Profile 

 

Spangenberg Shibley & Liber LLP was established in 1946 by founding partner, 

Craig Spangenberg.  Craig and the firm initially became involved in the litigation 

against big pharma in the 1960s when Craig led a group of lawyers who 

represented children born with severe deformities caused by their mother’s 

ingestion of thalidomide.  Since that time the firm has been involved in leadership 

roles in multidistrict litigation cases involving the drug, Albuterol, the drug, 

Benicar, and the MRI dye known as gadolinium-based contrast agents.  The firm is 

currently the Plaintiff’s liaison counsel firm in the largest pharmaceutical litigation 

in U.S. history, MDL 2804 In Re: National Prescription Opiate Litigation, 

U.S.D.C. N.D. of Ohio, Case No. 1:17-md-2804, and served on the trial team for 

the first bellwether trial that settled on the eve of trial. 

 

The firm has a long and successful history of trial litigation in personal injury, 

medical negligence, wrongful death, and business disputes, with over 200 cases 

settled or tried in excess of $1 million.  In the summer of 2019, the firm recorded 

trial court victories of $70 million for the wrongful death of a small child in Lorain 

County, Ohio and a $4 million verdict against the Cleveland Clinic for a negligent 

temporal artery biopsy resulting in permanent nerve injury. 

 

In the past 15 years, the firm has been involved in complex business and class 

action litigation including In re: Teflon Products Liability Litigation, MDL No. 

1733 (Member of Plaintiffs’ Steering Committee), Matthew M. Nee vs. State 

Industries, Inc., Cuyahoga County, Ohio, Case No. CV 09 713298, International 

Engineering & Trading Corporation vs. Ingersoll-Rand Company, et al., U.S.D.C. 

W.D. of North Carolina, Case No. 3:12-cv-00294, Emily Jacobs, et al. vs. 

FirstMerit Corp., et al., Lake County, Ohio, Case No. 11 CV 000090, Shaun 

Brandewie, et al., vs. Wal-Mart Stores, Inc., et al., U.S.D.C. N.D. of Ohio, Case 

No. 1:14-CV-965, and Christopher Meta vs. Target Corporation, et al., U.S.D.C. 

N.D. of Ohio, Case No. 4:14-CV-0832. 

 

Stuart Scott has been a partner at the firm since 2006 and has handled a variety of 

complex injury, wrongful death, business, and class action cases for the firm.  Mr. 

Scott has served as the lead counsel in almost all of the firm’s class action cases 

and most of its business litigation cases.  He has also handled over 100 personal 

injury, medical malpractice, and wrongful death cases to resolution and tried 24 

cases to verdict.  In the past 4 years, he successfully tried to verdict the medical 

negligence case of Aaron Riedel, et al. vs. Akron General Health System, et al., 

Cuyahoga County, Ohio, Case No. CV 14 834147 ($5.6 million), and the wrongful 
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death case of Christa L. Jester, on Behalf of the Estate of Keith A. Jester, Deceased 

vs. Utilimap Corporation, et al., Hamilton County, Ohio, Case No. A 1500283 ($28 

million). 
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(Email Notice)  

From: Fifth Third Out of Network Balance Inquiry ATM Fee Litigation Settlement Administrator 

Subject Line: Fifth Third Out of Network Balance Inquiry ATM Fee Settlement 

Content:  

Para una notificación en Español, llamar o visitar nuestro website: [WEBSITE] 

A federal court authorized this notice. This is not a solicitation from a lawyer, and you are 

not being sued. 

You are receiving this notice because you could be affected by a class action lawsuit against Fifth 

Third Bank (“Fifth Third”) involving its assessment of Non-Fifth Third ATM Fees (as defined in 

the Parties’ Settlement Agreement) for balance inquiries made at ATMs that are not within Fifth 

Third’s network of ATMs. 

A Settlement has been reached in a class action lawsuit claiming that Fifth Third breached its 

contract with Account Holders by assessing Non-Fifth Third ATM Fees for balance inquiries made 

at  ATMs outside of Fifth Third’s network of ATMs and for assessing more than one Non-Fifth 

Third ATM Fee  when a balance inquiry was made during the same ATM visit as a cash withdrawal 

or other funds transfer. Fifth Third maintains it did nothing wrong and that its imposition of Non-

Fifth Third ATM Fees for balance inquiries did not breach its contract with Account Holders. The 

court has not decided who is right. Plaintiffs and the Defendant have agreed to settle the lawsuit 

to avoid the cost and uncertainty of litigation. You can read the Complaints, Settlement Agreement, 

and other case documents on the Settlement Website: 

www.fifththirdoutofnetworkbalanceinquiryfeelitigation.com 

Who’s Included? Fifth Third’s records show you are a member of the Settlement Class. The 

Settlement Class includes Current Account Holders and Former Account Holders of Fifth Third 

who, between January 1, 2010 and October 31, 2018, either (1) was assessed one or more Non-

Fifth Third ATM Fees for making a balance inquiry at an ATM outside of Fifth Third’s  network 

of ATMs; or (2) was assessed more than one Non-Fifth Third ATM Fee for undertaking a balance 

inquiry during the same ATM visit as a cash withdrawal or other funds transfer. 

What Are the Settlement Terms? Fifth Third has agreed to establish a cash Settlement Fund of 

$5.2 million from which Settlement Class Members will receive payments or Account credits. 

Pursuant to the Court’s approval, the Settlement Fund will also be used to pay Settlement 

Administration Costs, Service Awards for the Class Representatives, attorneys’ fees awarded to 

Class Counsel, and reimbursement of Class Counsel’s litigation costs. The Settlement Fund, net 

of any Settlement Administration Costs, Service Awards, and attorneys’ fees and expenses award 

by the Court, will be divided by the total number of unique Accounts, which will yield the amount 

of each Settlement Class Member Payment. Once the Court approves the Settlement, you will 

automatically receive a payment or Account credit if you do not opt out of the Settlement Class. 

Within 1 year after the date the Settlement Administrator mails the first Settlement Class Member 

Payment, any remaining amounts resulting from uncashed checks, known as Residual Funds, will 

be distributed as follows. First, any Residual Funds up to $200,000 shall be payable to Fifth Third 

for the Settlement Administration Costs it paid as part of the Settlement Fund. Second, if the 
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Residual Funds are in excess of $200,000, Class Counsel and Fifth Third shall seek the Court’s 

approval to distribute any Residual Funds above $200,000 to a cy pres recipient if an additional 

distribution to Settlement Class Members is not feasible or practical. 

Your Other Options. If you do not want to be bound by the Settlement, you must exclude yourself 

by ______________, 2021 [last day of Opt-Out Period]. If you exclude yourself, you cannot get 

money from this Settlement. If you do not exclude yourself, you will release your claims against 

Fifth Third. If you do not exclude yourself, you may object to the Settlement by ______________, 

2021 [last day of Opt-Out Period]. The Long Form Notice available at the Settlement Website, 

listed below, explains how to exclude yourself or object. The Court will hold a Final Approval 

Hearing at ________ on __________, 2021. Details regarding the hearing are in the Long Form 

Notice, available at the website below. At this hearing, the Court will consider whether the 

Settlement is fair, reasonable and adequate. The Court will also consider any request by Class 

Counsel for up to 33.33% of the Settlement fund attorneys’ fees ($1,733,160), a request by Class 

Counsel for expenses for litigating the case, and a request for Service Awards of $5,000 each for 

the Class Representatives. If there are objections, the Court will consider them at this time. After 

the hearing, the Court will decide whether to approve the Settlement. You may appear at the 

hearing, but you don’t have to. You may hire your own attorney, at your own expense, to appear 

or speak for you at the hearing. 

If you do not take any action, you will be legally bound by the Settlement and any orders or 

Judgments entered in the Action, and will fully, finally, and forever give up any rights to 

prosecute certain claims against Fifth Third. 

This notice provides limited information about the Settlement.  For more information call   

1----[---] [---] [-----]  

or visit www.fifththirdoutofnetworkbalanceinquiryfeelitigation.com
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(Postcard Notice) 

 

Front of Postcard “tag line” 

 

If you were assessed a Non-Fifth Third ATM Fee for making balance inquiries at ATMs outside 

of Fifth Third Bank’s network of ATMs, or were assessed multiple Non-Fifth Third ATM Fees if 

a balance inquiry was undertaken during the same ATM visit as a cash withdrawal or other funds 

transfer, you could get benefits from a proposed class action settlement.  

 

Para una notificación en Español, llamar o visitar nuestro website:  

www.fifththirdoutofnetworkbalanceinquiryfeelitigation.com 

 

Back of Postcard/Notice 

 

A Settlement has been reached in a class action lawsuit claiming that Fifth Third Bank (“Fifth 

Third”) breached its contract with Account Holders by assessing Non-Fifth Third ATM Fees for 

balance inquiries made at  ATMs outside of Fifth Third’s network of ATMs and for assessing more 

than one Non-Fifth Third ATM Fee when a balance inquiry was made during the same ATM visit 

as a cash withdrawal or other funds transfer. Fifth Third maintains it did nothing wrong and that 

its imposition of Non-Fifth Third ATM Fees for balance inquiries did not breach its contract with 

Account Holders. The court has not decided who is right. Plaintiffs and the Defendant have agreed 

to settle the lawsuit to avoid the cost and uncertainty of litigation. 

Who’s Included? Fifth Third’s records show you are a member of the Settlement Class. The 

Settlement Class includes Current Account Holders and Former Account Holders of Fifth Third  

who, between January 1, 2010 and October 31, 2018, either (1) was assessed one or more Non-

Fifth Third ATM Fees for making a balance inquiry at an ATM outside of Fifth Third’s  network 

of ATMs; or (2) was assessed more than one Non-Fifth Third ATM Fee for undertaking a balance 

inquiry during the same ATM visit as a cash withdrawal or other funds transfer. 

What are the Settlement Terms? Fifth Third has agreed to establish a cash Settlement Fund of 

$5.2 million from which Settlement Class Members will receive payments or Account credits. 

Pursuant to the Court’s approval, the Settlement Fund will also be used to pay Settlement 

Administration Costs, Service Awards for the Class Representatives, attorneys’ fees awarded to 

Class Counsel, and reimbursement of Class Counsel’s litigation costs. The Settlement Fund, net 

of any Settlement Administration Costs, Service Awards, and attorneys’ fees and expenses award 

by the Court, will be divided by the total number of unique Accounts, which will yield the amount 

of each Settlement Class Member Payment. Once the Court approves the Settlement, you will 

automatically receive a payment or Account credit if you do not opt out of the Settlement Class. 

Within 1 year after the date the Settlement Administrator mails the first Settlement Class Member 

Payment, any remaining amounts resulting from uncashed checks, known as Residual Funds, will 

be distributed as follows. First, any Residual Funds up to $200,000 shall be payable to Fifth Third 

for the Settlement Administration Costs it paid as part of the Settlement Fund. Second, if the 

Residual Funds are in excess of $200,000, Class Counsel and Fifth Third shall seek the Court’s 

approval to distribute any Residual Funds above $200,000 to a cy pres recipient if an additional 

distribution to Settlement Class Members is not feasible or practical. 
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Your Other Options. If you do not want to be bound by the Settlement, you must exclude yourself 

by ______________, 2021 [last day of Opt-Out Period]. If you exclude yourself, you cannot get 

money from this Settlement. If you do not exclude yourself, you will release your claims against 

Fifth Third. If you do not exclude yourself, you may object to the Settlement by ______________, 

2021 [last day of Opt-Out Period]. The Long Form Notice available at the Settlement Website, 

listed below, explains how to exclude yourself or object. The Court will hold a Final Approval 

Hearing at ________ on __________, 2021. Details regarding the hearing are in the Long Form 

Notice, available at the website below. At this hearing, the Court will consider whether the 

Settlement is fair, reasonable and adequate. The Court will also consider any request by Class 

Counsel for up to 33.33% of the Settlement fund attorneys’ fees ($1,733,160), a request by Class 

Counsel for expenses for litigating the case, and a request for Service Awards of $5,000 each for 

the Class Representatives. If there are objections, the Court will consider them at this time. After 

the hearing, the Court will decide whether to approve the Settlement. You may appear at the 

hearing, but you don’t have to. You may hire your own attorney, at your own expense, to appear 

or speak for you at the hearing. 

1----[---] [---] [-----]   www.fifththirdoutofnetworkbalanceinquiryfeelitigation.com 
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UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF OHIO 

NOTICE REGARDING CLASS ACTION SETTLEMENT 
 

A federal court authorized this notice. This is not a solicitation from a lawyer  

and you are not being sued. 

• A Settlement has been reached in a class action lawsuit claiming that Fifth Third Bank (“Fifth 
Third”) breached its contract with Account Holders by assessing Non-Fifth Third ATM Fees for 
balance inquiries made at ATMs outside of Fifth Third’s network of ATMs and for assessing more 
than one Non-Fifth Third ATM Fee when a balance inquiry was made during the same ATM visit as 
a cash withdrawal or other funds transfer. Fifth Third maintains it did nothing wrong and that its 
imposition of Non-Fifth Third ATM Fees for balance inquiries did not breach its contract with 
Account Holders.  

• A Settlement Fund of $5.2 million has been established to pay Settlement Class Member 
Payments, Settlement Administration Costs, any attorneys’ fees and litigation expenses awarded by 
the Court, any Service Awards ordered by the Court, and any cy pres payment required by the 
Settlement. Current and former Fifth Third Account Holders in the United States who were assessed 
one or more Non-Fifth Third ATM Fees during the Class Period for making a balance inquiry at an 
ATM outside of Fifth Third Bank’s network of ATMs, or were assessed more than one Non-Fifth 
Third ATM Fee for undertaking a balance inquiry during the same ATM visit as a cash withdrawal 
or other funds transfer, may be entitled to receive a payment from the Settlement Fund. 

• Your legal rights are affected whether you act or don’t act. Read this notice carefully. 

SUMMARY OF YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT 

 

Do Nothing - Receive A 

Payment Or Account 

Credit 

 

If you are entitled under the Settlement to a payment or Account 

credit, you do not have to do anything to receive it. If the Court 

approves the Settlement and it becomes final and effective, and you 

remain in the Settlement Class (i.e., you do nothing and do not 

otherwise exclude yourself from the Settlement), you will 

automatically receive a payment or Account credit. 

Exclude Yourself From 

The Settlement 

Deadline:  [Date] 

Instead of doing nothing, you may ask to be excluded from the 

lawsuit.  If you do so, you will receive no benefit from the Settlement, 

but you retain your right to sue on your own. 

Object 

Deadline:  [Date] 

You may object to the terms of the Settlement Agreement and have 

your objections heard at the Final Approval Hearing on [date]. 

Do Nothing You will receive any payment or Account credit to which you are 

entitled and will give up your right to bring your own lawsuit against 

Fifth Third about the claims in this case.   

• These rights and options – and the deadlines to exercise them – are explained in this notice. 

• The Court in charge of this case still has to decide whether to approve the Settlement. 

Payments and Account credits will be provided if the Court approves the Settlement and after any 

appeals are resolved. Please be patient. 
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BASIC INFORMATION ..................................................................................................... PAGE 3 

1. Why is there a Notice? 

2. What is this lawsuit about? 

3. What is a Non-Fifth Third ATM Fee? 

4. Why is this a class action? 

5. Why is there a Settlement? 

 
WHO IS IN THE SETTLEMENT CLASS ....................................................................... PAGE 4 

6. Who is included in the Settlement? 

 
THE SETTLEMENT’S BENEFITS ................................................................................ PAGE 4 

7. What does the Settlement provide? 

8. How do I receive a payment or Account credit? 

9. What am I giving up to stay in the Settlement Class? 

 

EXCLUDING YOURSELF FROM THE SETTLEMENT .................................................. PAGE 5 
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BASIC INFORMATION 

1.  Why is there a Notice? 

A Court authorized this notice because you have a right to know about the proposed Settlement of 

this class action lawsuit and about all of your options before the Court decides whether to give 

Final Approval to the Settlement. This notice explains the lawsuit, the Settlement, and your legal 

rights. 

Judge Douglas R. Cole, of the U.S. District Court for the Southern District of Ohio, is overseeing 

the case. The case is known as Carnell Smith and Lenox Magee v. Fifth Third Bank, No. 1:18-cv-

00464. The people who sued, Carnell Smith and Lenox Magee, are called the “Plaintiffs.” The 

Defendant is Fifth Third Bank. 

2.  What is this lawsuit about? 

The lawsuit claims that Fifth Third breached its contract with Account Holders by assessing Non-

Fifth Third ATM Fees for balance inquiries made at ATMs outside of Fifth Third’s network of 

ATMs and for assessing more than one Non-Fifth Third ATM Fee when a balance inquiry was 

made during the same ATM visit as a cash withdrawal or other funds transfer.  

The Complaints in this Action are posted on the Settlement Website: 

 www.fifththirdoutofnetworkbalanceinquiryfeelitigation.com   

and contain the allegations and relevant claims asserted against Fifth Third. Claims that the court 

dismissed prior to the Settlement are not the subject of the Settlement. Fifth Third maintains it did 

nothing wrong and that its imposition of Non-Fifth Third ATM Fees did not breach its contracts 

with Account Holders. The court has not decided who is right. Plaintiffs and the Defendant have 

agreed to settle the lawsuit to avoid the cost and uncertainty of litigation.     

3.  What is a Non-Fifth Third ATM Fee? 

Non-Fifth Third ATM Fees are the fees that Fifth Third Bank assesses against Accounts for 

balance inquiries, withdrawals, deposits, or transfers undertaken at ATMs outside of Fifth Third 

Bank’s network of ATMs. This case concerns Non-Fifth Third ATM Fees assessed for balance 

inquiries.  

4.  Why is this a class action? 

In a class action, one or more people, called Class Representatives, sued on behalf of people who 

have similar claims (in this one, Fifth Third consumer Account Holders who were assessed Non-

Fifth Third ATM Fees for balance inquiries). The Class Representatives are the Plaintiffs, Carnell 

Smith and Lenox Magee. 

All of the people who have claims similar to the Class Representatives are members of the 

Settlement Class, except for those who exclude themselves from the Settlement Class. 

5.  Why is there a Settlement? 

Both sides agreed to the Settlement. This Settlement is the product of hard-fought litigation and 
arm’s-length negotiations, which included two mediations and subsequent months of arm’s-length 
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negotiations between experienced class-action counsel for both Fifth Third and the Class 
Representatives, all led by an experienced mediator. Fifth Third maintains it did nothing wrong 
and that its imposition of Non-Fifth Third ATM Fees for balance inquiries did not breach its 
contract with Account Holders. The court has not decided who is right. By agreeing to the 
Settlement, the Parties avoid the costs and uncertainty of a trial, and Settlement Class Members 
receive the benefits described in this notice. The Class Representatives and their attorneys think 
the Settlement is best for everyone who is affected. 

WHO IS IN THE SETTLEMENT? 

If you received notice of the Settlement from a postcard or email addressed to you, then you are in 

the Settlement Class. However, even if you did not receive a postcard or email with the Settlement 

notice, you may still be in the Settlement Class, as described below. 

6.  Who is included in the Settlement? 

You are a member of the Settlement Class if you are a Current Account Holder or Former Account 

Holder of Fifth Third Bank who, between January 1, 2010 and October 31, 2018, either (1) was 

assessed one or more Non-Fifth Third ATM Fees for making a balance inquiry at an ATM outside 

of Fifth Third Bank’s network of ATMs; or (2) was assessed more than one Non-Fifth Third ATM 

Fee for undertaking a balance inquiry during the same ATM visit as a cash withdrawal or other 

funds transfer. Excluded from the Settlement Class are Fifth Third Bank, its parents, subsidiaries, 

affiliates, current officers and directors; all customers who make a timely election to be excluded; 

and all judges assigned to this litigation and their immediate family members. 

If you were not assessed at least one Non-Fifth Third ATM Fee between January 1, 2010 and 

October 31, 2018 for making a balance inquiry at an ATM outside of Fifth Third’s network of 

ATMs, you are not a member of the Settlement Class. You may contact the Settlement 

Administrator if you have any questions as to whether you are in the Settlement Class. 

THE SETTLEMENT’S BENEFITS 

7.  What does the Settlement provide? 

Fifth Third has agreed to establish a cash Settlement Fund of $5.2 million from which Settlement 

Class Members will receive payments or Account credits. Pursuant to the Court’s approval, the 

Settlement Fund will also be used to pay Settlement Administration Costs, Service Awards for the 

Class Representatives, attorneys’ fees awarded to Class Counsel, and reimbursement of Class 

Counsel’s litigation costs. The Settlement Fund, net of any Settlement Administration Costs, 

Service Awards, and attorneys’ fees and expenses award by the Court, will be divided by the total 

number of unique Accounts, which will yield the amount of each Settlement Class Member 

Payment.  Settlement Class Members with jointly held accounts will receive only one Settlement 

Class Member Payment per unique Account and each Settlement Class Member Payment will be 

the same, regardless of how many Non-Fifth Third ATM Fees were assessed against a unique 

Account for undertaking balance inquiries at ATMs outside of Fifth Third Bank’s network of 

ATMs.   

Within 1 year after the date the Settlement Administrator mails the first Settlement Class Member 

Payment, any remaining amounts resulting from uncashed checks, known as Residual Funds, will 
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be distributed as follows. First, any Residual Funds up to $200,000 shall be payable to Fifth Third 

Bank for the Settlement Administration Costs it paid as part of the Settlement Fund. Second, if the 

Residual Funds are in excess of $200,000, Class Counsel and Fifth Third Bank shall seek the 

Court’s approval to distribute any Residual Funds above $200,000 to a cy pres recipient if an 

additional distribution to Settlement Class Members is not feasible or practical.   

8.  How do I receive a payment or Account credit? 

If you are in the Settlement Class and entitled to receive a payment, you do not need to do anything 

to receive a payment or Account credit. If the Court approves the Settlement and it becomes final 

and effective, you will automatically receive a payment or Account credit. 

9.  What am I giving up to stay in the Settlement Class? 

If you stay in the Settlement Class, all of the decisions by the Court will bind you, and you give 

Fifth Third a “release.”  A release means you cannot sue, continue to sue or be part of any other 

lawsuit against Fifth Third about the legal issues in this case. Section XIII of the Settlement 

Agreement contains the release and describes the precise legal claims that you give up if you 

remain in the Settlement. The Settlement Agreement is available at 

www.fifththirdoutofnetworkbalanceinquiryfeelitigation.com.  

EXCLUDING YOURSELF FROM THE SETTLEMENT  

If you do not want benefits from the Settlement, and you want to keep the right to sue or continue 

to sue Fifth Third on your own about the legal issues in this case, then you must take steps to get 

out of the Settlement. This is called excluding yourself – or it is sometimes referred to as “opting-

out” of the Settlement Class.  

10.  How do I get out of the Settlement? 

To exclude yourself from the Settlement, you must send a letter by mail that includes the following: 

• Your name, address and telephone number; 

• A statement that you want to be excluded from the Settlement Class in Carnell Smith and 

Lenox Magee v. Fifth Third Bank, Case No. 1:18-cv-00464 (S.D. Ohio); and  

• Your signature. 

You must mail your exclusion request, postmarked no later than ____________, 2021, to: 

[] 

11.  If I do not exclude myself, can I sue Fifth Third for the same thing later? 

No. Unless you exclude yourself, you give up the right to sue Fifth Third for the claims that the 

Settlement resolves. You must exclude yourself from the Class in order to try to pursue your own 

lawsuit. 

12.  If I exclude myself from the Settlement, can I still receive a payment? 

No. You will not receive a payment or Account credit if you exclude yourself from the Settlement. 
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THE LAWYERS REPRESENTING YOU 

13.  Do I have a lawyer in this case? 

The Court has appointed the following lawyers, known as Class Counsel, to represent you and others: 

Jeff Ostrow 

Jonathan Streisfeld 

KOPELOWITZ OSTROW PA 

1 West Las Olas Blvd., Ste. 500 

Fort Lauderdale, FL 33301 

 

Andrea Gold 

TYCKO & ZAVAREEI LLP 

1828 L Street NW, Ste. 1000 

Washington, DC 20036 

Jeffrey Kaliel 

Sophia Gold 

KALIEL PLLC 

1875 Connecticut Avenue NW, 10th Floor 

Washington, DC 20009 

 

Robb S. Stokar 

MINNILLO & JENKINS CO., LPA 

2712 Observatory Avenue 

Cincinnati, OH 45208 

Stuart E. Scott  

SPANGENBERG SHIBLEY & LIBER LLP  

1001 Lakeside Avenue East, Suite 1700  

Cleveland, OH 44114 

 

 

Class Counsel will represent you and others in the Settlement Class. You will not be charged for these 

lawyers. If you want to be represented by your own lawyer, you may hire one at your own expense. 

14.  How will the lawyers be paid? 

This lawsuit has been prosecuted on behalf of the proposed Class Representatives on a wholly 

contingent basis. That means that Class Counsel have not received any payment of attorneys’ fees 

for their representation of the Settlement Class and have advanced costs and expenses necessarily 

incurred to prosecute this case. For example, Class Counsel have reviewed and analyzed 

documents obtained through Class Counsel’s own investigation; consulted with experts; 

considered what claims could be asserted under such laws regarding the challenged practice; filed 

complaints against Fifth Third, litigated motions to dismiss the complaints; and examined and 

considered the benefits to be provided to the Settlement Class Members under the Settlement. 

Class Counsel intends to request up to 33.33% of the Settlement Fund ($1,733,160) for attorneys’ 

fees, plus reimbursement of their litigation expenses and costs incurred in connection with 

prosecuting this case.  The fees and expenses awarded by the Court will be paid out of the 

Settlement Fund. The Court will determine the amount of fees and expenses to award.  Class 

Counsel will make their request for attorney’s fees and expenses by [date].  The Court’s award of 

any attorneys’ fees and expenses to Class Counsel shall be separate from and independent of the 

Court’s determination of whether to approve the Settlement. If the Court declines to approve the 

Settlement, no award of attorneys’ fees and expenses shall be awarded or paid to Class Counsel. 
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The Parties have negotiated and reached agreement on the attorneys’ fees and expenses only after 

reaching agreement on all other material terms of Settlement in this matter.  

Class Counsel will also request a Service Award of up to $5,000.00 for each of the Class 

Representatives be paid from the Settlement Fund for their service to the entire Settlement Class.  

Any Service Award is subject to Court approval.  The Class Representatives will make their 

request for Service Awards by [date].   

OBJECTING TO THE SETTLEMENT  

You can tell the Court that you do not agree with the Settlement or some part of it. 

15.  How do I tell the Court that I don’t like the Settlement? 

If you are a Settlement Class Member and have not requested to be excluded from the Settlement 

Class, you can object to any part of the Settlement, the Settlement as a whole, Class Counsel’s requests 

for attorneys’ fees and expenses and/or Class Counsel’s request for Service Awards for the Plaintiffs 

as Class Representatives. To object, you must submit your objection by mail or private courier (e.g., 

Federal Express) to the Clerk of the Court, Class Counsel, and Fifth Third’s counsel. You must submit 

your objection by no later than ______________, 2021 [last day of Opt-Out Period].  If submitted 

by mail, an objection shall be deemed to have been submitted when posted if received with a 

postmark date indicated on the envelope if mailed first-class postage prepaid and addressed in 

accordance with the instructions. If submitted by private courier (e.g., Federal Express), an 

objection shall be deemed to have been submitted on the shipping date reflected on the shipping 

label  

Your objection must include the following: 

• The name of this case, which is Carnell Smith and Lenox Magee v. Fifth Third Bank, No. 

1:18-cv-00464 (S.D. Ohio) 

• Your full name, address and telephone number; 

• All grounds for the objection, accompanied by any legal support for the objection known 

to you or your counsel; 

• The number of times the objector has objected to a class action settlement within the five 

years preceding the date that the objector files the objection, the caption of each case in 

which the objector has made such objection, and a copy of any orders related to or ruling 

upon the objector’s prior objections that were issued by the trial and appellate courts in 

each listed case; 

• The identity of all counsel who represent you, including any former or current counsel who 

may be entitled to compensation for any reason related to the objection to the Settlement 

or fee application; 

• A copy of any orders related to or ruling upon counsel’s or the counsel’s law firm’s prior 

objections that were issued by the trial and appellate courts in each listed case in which the 

objector’s counsel and/or counsel’s law firm have objected to a class action settlement 

within the preceding 5 years; 

• Any and all agreements that relate to the objection or the process of objecting—whether 

written or oral—between objector or objector’s counsel and any other person or entity; 

• The identity of all counsel representing the objector who will appear at the hearing that 

the Court has scheduled to determine whether to grant Final Approval to the Settlement 
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and Class Counsel’s request for attorneys’ fees and expenses and Service Awards to the 

Plaintiffs (“Final Approval Hearing”); 

• A list of all persons who will be called to testify at the Final Approval Hearing in support 

of the objection; 

• A statement confirming whether you intend to personally appear and/or testify at the Final 

Approval Hearing; and  

• Your signature (an attorney’s signature is not sufficient). 

You must submit your objection to the following addresses: 

Clerk of the Court  

U.S. District Court for the 

Southern District of Ohio 

Potter Stewart U.S. Courthouse, 

Room 810 

100 East Fifth Street 

Cincinnati, Ohio 45202 

 

[Administrator] Julie Singer Brady, Esq. 

Baker & Hostetler LLP 

SunTrust Center, Suite 2300  

200 South Orange Avenue 

Orlando, FL 32801-3432 

 

Jeff Ostrow 

Jonathan Streisfeld 

Kopelowitz Ostrow PA 

1 West Las Olas Blvd. 

Suite 500 

Fort Lauderdale, FL 33301 

Andrea Gold 

Tycko & Zavareei LLP 

1828 L St., NW 

Suite 1000 

Washington, DC 20036 

Jeffrey Kaliel 

Sophia Gold 

Kaliel PLLC 

1875 Connecticut Avenue NW, 

10th Floor 

Washington, DC 20009 

Stuart E. Scott  

SPANGENBERG SHIBLEY  

& LIBER LLP  

1001 Lakeside Avenue East,  

Suite 1700  

Cleveland, OH 44114 

 

Robb S. Stokar 

MINNILLO LAW GROUP 

CO., LPA 

2712 Observatory Avenue 

Cincinnati, OH 45208 

 

 

16.  What’s the difference between objecting and excluding? 

Objecting is telling the Court that you do not like something about the Settlement. You can object 

to the Settlement only if you do not exclude yourself from the Settlement. Excluding yourself from 

the Settlement is telling the Court that you don’t want to be part of the Settlement. If you exclude 

yourself from the Settlement, you have no basis to object to the Settlement because it no longer 

affects you. 

THE COURT’S FINAL APPROVAL HEARING  

The Court will hold the Final Approval Hearing to decide whether to approve the Settlement and 

the request for attorneys’ fees, litigation expenses and costs, and Service Awards for the Plaintiffs. 

You may attend and you may ask to speak, but you don’t have to do so.  If you retain your own 

counsel, they may appear on your behalf.   

17.  When and where will the Court decide whether to approve the Settlement? 
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The Court will hold a Final Approval Hearing at ________ on __________, 2021, at the United 

States District Court for the Southern District of Ohio located at the Potter Stewart U.S. 

Courthouse, Courtroom _____, 100 East Fifth Street, Cincinnati, Ohio 45202. The hearing may be 

moved to a different date or time without additional notice, so it is a good idea to check at 

www.fifththirdoutofnetworkbalanceinquiryfeelitigation.com for updates. At this hearing, the Court 

will consider whether the Settlement is fair, reasonable and adequate. The Court will also consider 

any request by Class Counsel for attorneys’ fees and expenses and for Service Awards for the 

Plaintiffs. If there are objections, the Court will consider them at this time. After the hearing, the 

Court will decide whether to approve the Settlement. We do not know how long these decisions 

will take. 

18.  Do I have to come to the hearing? 

No. Class Counsel will answer any questions the Court may have. However, you may come at 

your own expense. If you send an objection, you don’t have to come to Court to talk about it. 

Provided you submitted your written objection on time, to the proper address, and it complies with 

the requirements set forth above, the Court will consider it. You may also pay your own lawyer to 

attend, but it’s not necessary. 

YOU ARE NOT REQUIRED TO ATTEND THIS HEARING TO BENEFIT FROM THE 

SETTLEMENT.   

19.  May I speak at the hearing? 

You may speak at the Final Approval Hearing if you have filed and served a timely objection to 

the Settlement according to the procedures set out in Section 15 above.  

IF YOU DO NOTHING 

20.  What happens if I do nothing at all? 

If you do nothing, you will still receive the benefits to which you are entitled. Unless you exclude 

yourself, you will not be able to start a lawsuit, continue with a lawsuit or be part of any other 

lawsuit against Fifth Third relating to the issues in this case. 

GETTING MORE INFORMATION 

21.  How do I get more information? 

This Long Form Notice summarizes the proposed Settlement. More details can be found in the 

Settlement Agreement. You can obtain a copy of the Settlement Agreement at 

www.fifththirdoutofnetworkfeelitigation.com. You may also write with questions to, _____, 

_____________, or call the toll-free number, 1-___-___-____.  Do not contact Fifth Third or the 

Court for information. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 

WESTERN DIVISION 

 
CARNELL SMITH, on behalf of himself 
and others similarly situated, 
 
   Plaintiff, 

vs. 
 
FIFTH THIRD BANK, 
 
   Defendant. 

  

Case No.: 1:18-cv-00464 

Judge Douglas R. Cole 
Magistrate Judge Stephanie K. Bowman 

 
 

 
LENOX MAGEE, 
 
   Plaintiff, 
 
vs. 
 
FIFTH THIRD BANK, 
 
   Defendant. 
 

  

 

Case No.: 1:18-cv-00464 

 

 
 

[PROPOSED] ORDER GRANTING PLAINTIFFS’ UNOPPOSED MOTION FOR 
PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT   

 
WHEREAS, Plaintiffs, Carnell Smith and Lenox Magee, in the above-captioned class Action 

have applied for an order, pursuant to Federal Rule of Civil Procedure 23, preliminarily approving the 

Settlement Agreement and Releases entered into between Plaintiffs, Carnell Smith and Lenox Magee, 

individually and on behalf of the proposed Settlement Class, and Defendant, Fifth Third Bank, dated 

February 1, 2021, and this Court having reviewed the Agreement as submitted to the Court with the 

Unopposed Motion for Preliminary Approval of Class Action Settlement (“Motion for Preliminary 

Approval”) [DKT #. ___]; 

WHEREAS, this Preliminary Approval Order incorporates the Agreement, and its exhibits, 
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and the terms used herein shall have the meaning and/or definitions given to them in the Agreement, 

as submitted to the Court with the Motion for Preliminary Approval. 

NOW, THEREFORE, pursuant to Federal Rule of Civil Procedure 23(e), upon the agreement 

of the Parties, and after consideration of the Agreement and its exhibits, 

IT IS HEREBY ORDERED as follows: 

1. The Court finds that the Agreement proposed by the Parties is fair, reasonable, and 

adequate and likely to be approved at a final approval hearing such that giving notice is justified.  The 

representations, agreements, terms, and conditions of the Settlement, as embodied in the Agreement 

and the exhibits attached thereto, are preliminarily approved pending a final hearing on the Settlement 

as provided herein.  The Settlement meets the considerations set forth in the amended Rule 23(e). 

2. The Court has preliminarily considered the following factors: “(1) the risk of fraud or 

collusion; (2) the complexity, expense and likely duration of the litigation; (3) the amount of discovery 

engaged in by the parties; (4) the likelihood of success on the merits; (5) the opinions of class counsel 

and class representatives; (6) the reaction of absent class members; and (7) the public interest.” UAW 

v. Gen. Motors Corp., 497 F.3d 615, 631 (6th Cir. 2007). The Court concludes that each of these factors 

favor preliminary approval of the proposed Settlement. 

3. The Settlement was negotiated with the assistance of neutral Mediator, Michael Unger, 

Esq., and appears to be the result of extensive, arm’s length negotiations between the Parties after 

Class Counsel and Fifth Third Bank’s Counsel had investigated the claims, sufficiently litigated the 

claims, and become familiar with the strengths and weaknesses of the claims. The Settlement appears 

not to be collusive, has no obvious defects, and falls within the range of reasonableness. 

4. The Court finds that it will likely certify at the final approval stage the Settlement Class, 

for purposes of the Settlement only, consisting of:  
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All Current Account Holders and Former Account Holders of Fifth Third Bank who 
were assessed one or more Non-Fifth Third ATM Fees for making a balance inquiry 
at an ATM outside of Fifth Third Bank’s network of ATMs or were assessed more 
than one Non-Fifth Third ATM Fee for undertaking a balance inquiry during the same 
ATM visit as a cash withdrawal or other funds transfer during the Class Period.  

 
Excluded from the Settlement Class is Fifth Third Bank, its parents, subsidiaries, affiliates, officers, 

and directors; all Settlement Class members who make a timely election to be excluded; and all judges 

assigned to this litigation and their immediate family members.  

5. The Court finds that this Settlement Class meets the relevant requirements of Federal 

Rule of Civil Procedure 23(a) and (b)(3) in that: (a) the number of Settlement Class members is so 

numerous that joinder is impracticable; (b) there are questions of law and fact common to the 

Settlement Class members; (c) the claims of the Class Representatives are typical of the claims of the 

Settlement Class members; (d) the Class Representatives are adequate representatives for the 

Settlement Class, and has retained experienced counsel to represent them; (e) the questions of law and 

fact common to the Settlement Class members predominate over any questions affecting any 

individual Settlement Class member; and (f) a class action is superior to the other available methods 

for the fair and efficient adjudication of the controversy.  The Court therefore preliminarily certifies 

the proposed Settlement Class. 

6. For purposes of the Settlement only, the Court finds and determines that it will likely 

find at the final approval stage, pursuant to Federal Rule of Civil Procedure Rule 23(a)(1), that 

Plaintiffs will fairly and adequately represent the interests of the Settlement Class in enforcing their 

rights in the Action, and therefore appoints them as Class Representatives. 

7. For purposes of the Settlement only, and pursuant to Federal Rule of Civil Procedure 

23(a)(1), the Court appoints the following as Class Counsel to act on behalf of the Settlement Class 

and the Class Representatives with respect to the Settlement: 
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KOPELOWITZ OSTROW P.A. 
Jeff Ostrow, Esq. 
Jonathan M. Streisfeld, Esq. 
1 West Las Olas Blvd. 
Suite 500 
Fort Lauderdale, FL 33301 
 
KALIEL PLLC 
Jeffrey Kaliel, Esq. 
Sophia Gold, Esq. 
1875 Connecticut Avenue, NW 
10th Floor 
Washington, DC 20009 
 
SPANGENBERG SHIBLEY & LIBER LLP  
Stuart E. Scott  
1001 Lakeside Avenue East, Suite 1700  
Cleveland, OH 44114 

TYCKO & ZAVAREEI LLP 
Andrea Gold, Esq. 
Katherine Aizpuru, Esq. 
1828 L Street Northwest 
Suite 1000 
Washington, DC 20036 

 
MINNILLO LAW GROUP CO., LPA 
Robb S. Stokar, Esq.  
2712 Observatory Avenue 
Cincinnati, OH 45208 
 
 
  
  
  

 

 
8. KCC Class Action Services, LLC is appointed as Settlement Administrator and shall 

administer the Notice Program and oversee settlement administration.  The Settlement Administrator 

shall abide by the terms and conditions of the Agreement that pertain to the Settlement Administrator. 

9. Pursuant to the 2018 amendment to Federal Rule Civil Procedure 23(e), the terms of 

the Agreement (and the Settlement provided for therein) are preliminarily approved and likely to be 

approved at the Final Approval Hearing because:  

(A) the class representatives and class counsel have adequately represented the class; 
(B) the proposal was negotiated at arm’s length; 
(C) the relief provided for the class is adequate, taking into account: 
(i) the costs, risks, and delay of trial and appeal; 
(ii) the effectiveness of any proposed method of distributing relief to the class, 
including the method of processing class-member claims, if required; 
(iii) the terms of any proposed award of attorneys’ fees, including timing of payment; 
and 
(iv) any agreement required to be identified under Rule 23(e)(3); and 
(D) the proposal treats class members equitably relative to each other. 

Fed. R. Civ. P. 23(e)(2).  

10. Having reviewed the proposed Notice Program, including the proposed Email Notice, 

Postcard Notice, and Long Form Notice submitted by the Parties as Exhibits C and D to the Motion, 
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respectively, the Court approves, as to form and content, such Notice for the purpose of notifying the 

Settlement Class as to the proposed Settlement, the Final Approval Hearing, and the rights of the 

members of the Settlement Class.  Those Notices contain all of the essential elements necessary to 

satisfy the requirements of federal law, including the Federal Rules of Civil Procedure and federal and 

state due process provisions, including the class definition, the identities of the Parties and their 

counsel, a summary of the terms of the proposed settlement, information regarding the manner in 

which objections may be submitted, information regarding opt-out procedures and deadlines, and the 

date and location of the Final Approval Hearing.  Not all Settlement Class members will receive all 

forms of Notice, as detailed in the Agreement. 

11. The Court directs the Settlement Administrator to cause the Email Notice and 

Postcard Notice to be sent to the Settlement Class in accordance with the Notice Program. The Notice 

Program shall be completed no later than 60 days before the Final Approval Hearing.   

12. The Notices shall be updated by the Settlement Administrator to include the Final 

Approval Hearing date and time as set forth below.  The Court finds and determines that the Email 

Notice and Postcard Notice pursuant to this Order constitutes the best notice practicable under the 

circumstances, constitutes due and sufficient notice of the matters set forth in the notices to all persons 

entitled to receive such notices, and fully satisfies the requirements of due process, the Federal Rules 

of Civil Procedure, and all other applicable law and rules. 

13. Any person falling within the definition of the Settlement Class may, upon request, be 

excluded or “opt-out” from the Settlement Class.  Notice shall include a procedure for Settlement 

Class Members to opt-out of the Settlement Class.  A Settlement Class Member may opt-out of the 

Settlement Class at any time during the Opt-Out Period, provided the opt-out notice is postmarked 

no later than the last day of the Opt-Out Period.  Any Settlement Class Member who does not timely 

and validly request to opt-out shall be bound by the terms of this Agreement.  
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14. Any member of the Settlement Class who timely and properly requests exclusion in 

compliance with the procedures provided, will thereafter be excluded from the Settlement Class, will 

not become a Settlement Class Member, will not have any rights under the Settlement, will not be 

entitled to receive a Settlement Class Member Payment, and will not be bound by the Agreement or 

the Final Approval Order.  Any members of the Settlement Class who fail to submit a valid and timely 

opt-out request shall be bound by all terms of the Agreement and the Final Approval Order, regardless 

of whether they have requested to be opted-out from the Settlement.   

15. Any Settlement Class Member who wishes to object to the Settlement, Class Counsel’s 

application for attorneys’ fees and costs, or the Service Award for the Class Representatives, or to 

appear at the Final Approval Hearing and show cause, if any, why the Settlement should not be 

approved as fair, reasonable, and adequate to the Settlement Class, or why a final judgment should 

not be entered thereon, may do so, but must proceed as set forth in this paragraph and in Paragraphs 

81 and 82 of the Agreement.  Objections to the Settlement, to the application for attorneys’ fees and 

costs, and/or to the Service Award must be mailed to the Clerk of the Court, Class Counsel, Fifth 

Third Bank’s counsel, and the Settlement Administrator.  For an objection to be considered by the 

Court, the objection must be submitted no later than the last day of the Opt-Out Period, as specified 

in the Notice.  If submitted by mail, an objection shall be deemed to have been submitted when posted 

if received with a postmark date indicated on the envelope if mailed first-class postage prepaid and 

addressed in accordance with the instructions.  If submitted by private courier (e.g., Federal Express), 

an objection shall be deemed to have been submitted on the shipping date reflected on the shipping 

label. 

16. For an objection to be considered by the Court, the objection must also set forth: the 

name of the Action; the objector’s full name, address and telephone number; all grounds for the 

objection, accompanied by any legal support for the objection known to the objector or objector’s 
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counsel; the number of times the objector has objected to a class action settlement within the five 

years preceding the date that the objector files the objection, the caption of each case in which the 

objector has made such objection, and a copy of any orders related to or ruling upon the objector’s 

prior objections that were issued by the trial and appellate courts in each listed case; the identity of all 

counsel who represent the objector, including any former or current counsel who may be entitled to 

compensation for any reason related to the objection to the Settlement or fee application; a copy of 

any orders related to or ruling upon counsel’s or the counsel’s law firm’s prior objections that were 

issued by the trial and appellate courts in each listed case in which the objector’s counsel and/or 

counsel’s law firm have objected to a class action settlement within the preceding five years; any and 

all agreements that relate to the objection or the process of objecting—whether written or oral—

between objector or objector’s counsel and any other person or entity; the identity of all counsel (if 

any) representing the objector who will appear at the Final Approval Hearing; a list of all persons who 

will be called to testify at the Final Approval Hearing in support of the objection; a statement 

confirming whether the objector intends to personally appear and/or testify at the Final Approval 

Hearing; and the objector’s signature. The Parties must file any briefs in response to any objection on 

or before 15 days prior to the date of the Final Approval Hearing. Class Counsel and/or Fifth Third 

Bank may conduct limited discovery on any objector consistent with the Federal Rules of Civil 

Procedure.  

17. Any Settlement Class Member who does not make his or her objections in the manner 

and by the date set forth above of this Order shall be deemed to have waived any objections and shall 

be forever barred from raising such objections in this or any other action or proceeding, absent further 

order of the Court. 

18. Prior to the Final Approval Hearing, (i) Class Counsel shall file with the Court and 

serve on all Parties an affidavit or declaration of the Settlement Administrator certifying that the 
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Notice Program was completed and providing the name of each Settlement Class member who timely 

and properly requested exclusion from the Settlement Class; and (ii) Fifth Third Bank shall file with 

the Court and serve on all Parties a declaration certifying that notice was provided to the appropriate 

government entities in accordance with the Class Action Fairness Act of 2005 (“CAFA”), 28 U.S.C. § 

1715. 

19. All pretrial proceedings in this action are stayed and suspended until further order of 

this Court, except such actions as may be necessary to implement the Agreement and this Preliminary 

Approval Order. 

20. Upon the entry of this Order, the Class Representatives and all members of the 

Settlement Class shall be provisionally enjoined and barred from asserting any claims against Fifth 

Third Bank and the Released Parties arising out of, relating to, or in connection with the Released 

Claims prior to the Court’s decision as to whether to grant Final Approval of the Settlement. 

21. In the event that (a) this Court does not grant Final Approval of the Settlement as 

provided in the Agreement; (b) this Court does not enter the Final Approval Order in all material 

respects and substantial form as the Final Approval Order submitted by the Parties with the Motion 

for Final Approval; or (c) the Settlement does not become final for any other reason, the Agreement 

shall be null and void and any order or judgment entered by this Court in furtherance of the Settlement 

shall be vacated nunc pro tunc.  In such a case, the Parties shall proceed in all respects as if the Agreement 

had not been executed and the Parties shall in no way be prejudiced in proceeding with or defending 

this Action, the provisional class certification effected herein will be null and void, and Fifth Third 

Bank shall have the right to oppose and object, on any and all grounds, to certification of the 

Settlement Class or any other class at any future time. 

22. For the benefit of the Settlement Class and to protect this Court’s jurisdiction, this 

Court retains continuing jurisdiction over the Settlement proceedings to ensure the effectuation 
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thereof in accordance with the Settlement preliminarily approved herein and the related orders of this 

Court. 

23. Class Counsel and Fifth Third Bank’s Counsel are hereby authorized to use all 

reasonable procedures in connection with approval and administration of the Settlement that are not 

materially inconsistent with this Order or the Agreement, including making, without the Court’s 

further approval, minor form or content changes to the Notices they jointly agree are reasonable or 

necessary. 

24. A Final Approval Hearing will be held in the Courtroom of The Honorable Douglas 

R. Cole, United States District Court for the Southern District of Ohio, Potter Stewart U.S. 

Courthouse, Room 239, 100 East Fifth Street Cincinnati, Ohio 45202 on _______, 2021 at __:__ 

a.m/p.m., to determine: (a) whether the Settlement should be approved as fair, reasonable, and 

adequate to the Settlement Class; (b) whether the Final Approval Order should be entered in substance 

materially the same as the Final Approval Order submitted by the Parties with the Motion for Final 

Approval; (c) whether to approve Class Counsel’s application for attorneys’ fees and costs, and for  

Service Awards for the Class Representatives; and (d) any other matters that may properly be brought 

before the Court in connection with the Settlement.  The Final Approval Hearing is subject to 

continuation or adjournment by the Court without further notice to the Settlement Class.  The Court 

may approve the Settlement with such modifications as the Parties may agree to, if appropriate, 

without further notice to the Settlement Class. The Parties must file all moving papers and briefs in 

support of Final Approval, inclusive of Class Counsel’s application for attorneys’ fees and costs, and 

for Service Awards for the Class Representatives, no later than 45 days before the date set forth herein 

for the Final Approval Hearing. 

25. Any Settlement Class Member may enter an appearance in the Action, at their own 

expense, individually or through counsel of their own choice.  If a Settlement Class Member does not 
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enter an appearance, he or she will be represented by Settlement Class Counsel. 

26. The Court hereby sets the following schedule of events: 

Event Calendar Days Before Final Approval 
Hearing 

Notice Program Complete  __________, 2021  
(60 before Final Approval Hearing)  

Plaintiffs’ Motion for Final Approval, 
including Application for Class Counsel Fees 
and Costs and Service Awards 

________, 2021  
(45 before Final Approval Hearing) 

Opt-Out Deadline ____________, 2021  
(30 before Final Approval Hearing)  

Deadline to Submit Objections ____________, 2021  
(30 before Final Approval Hearing)  

Deadline to Respond to Objections ________, 2021 
(15 before Final Approval Hearing) 

Final Approval Hearing __________, 2021 
at __:__ __.m. 

 
IT IS SO ORDERED. 
 
DATED: ___________________, 2021        
  

 
Honorable Douglas R. Cole 

  UNITED STATES DISTRICT JUDGE 
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